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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
19380 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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Where the Secretary had statutory authority under §8c(16)(A), in an 
emergency situation, to suspend the Class I seasonal price decline pro- 
visions of the milk orders involved herein, his action of March 1, 1966, 
was in accordance with law. The relief requested by petitioners is 
denied, and the petition is dismissed. 


Robert N. Saylor, Washington, D. C., for petitioners. 
John C. Chernauskas, for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as reenacted and amended 
(7 U.S.C. 601 et seq.). The petition was filed on May 23, 1966, 
by Bush Dairy, Inc., of Laurel, Mississippi, and nine other cor- 
porations, each of which are milk handlers under one or more 
milk marketing orders issued pursuant to the Act. The petitioners 
challenge the lawfulness of the Secretary of Agriculture’s action 
of March 1, 1966, suspending without prior hearing the operation 
of the Class I seasonal milk price decline provisions contained in 
each of the milk orders involved. Such seasonal price decline 
provisions would have taken effect on March 1 or April 1. The 
effect of this suspension was to continue in each order the Class I 
milk price prevailing in February 1966, for the period of March 
2 through April 9, 1966, except for normal changes in the basic 
formula price or adjustments for other than seasonal factors. 
Petitioners allege that they were thus required to pay more for 
milk than they would have, had the price decline provisions been 
allowed to operate. 


On March 1, 1966, the same day the suspension order was 
issued, the Secretary issued three notices of hearing relating to 
all of the milk orders then in effect “for the purpose of receiving 
evidence with respect to the economic and emergency marketing 
conditions which relate to the appropriate levels of Class I prices 
to be established for the next several months” under the orders 
(31 F.R. 3465-3466). Following the hearings, the suspension 
order was terminated and the orders were amended effective 
April 10 to provide for increased Class I prices. 


The primary issue involved is whether the Secretary can, under 
§ 8c(16) (A) of the Act, in an emergency situation, suspend for 
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a period of about 40 days (pending detailed review of the indi- 
vidual market situations through the public hearing process) pro- 
visions of milk orders providing for a seasonal price decline when 
the Secretary determines that such provisions obstruct and do 
not tend to effectuate the declared policy of the Act. Section 
8c(16) (A) provides: 


The Secretary of Agriculture shall, whenever he finds that 
any order issued under this section, or any provisions thereof, 
obstructs or does not tend to effectuate the declared policy 
of this chapter, terminate or suspend the operation of such 
order or such provision thereof. 


The petitioners contend that the suspension provisions of 
| § 8c(16) (A) cannot be used to suspend provisions of milk orders, 
| without notice and opportunity for a public hearing, if the sus- 
pension changes the Class price for milk that otherwise would 
be in effect, inasmuch as milk prices can be initially set only 
after a public hearing, and § 8c(18) provides that “[t]hereafter, 
as the Secretary finds necessary on account of changed circum- 
stances, he shall, after due notice and opportunity for hearing, 
make adjustments in such prices.” 





The resolution of this issue is a close question. Strong argu- 
ments can be, and have been, made on both sides. In these cir- 
cumstances, prudence dictates that I “hug the shore” of the 
precise issue presented in this factual setting. Therefore, I decide 
no more than that, for the reasons stated below, the Secretary 
had statutory authority under § 8c(16) (A), in an emergency 
situation, to suspend the Class I seasonal price declines in the 
milk orders to maintain the status quo pending a review of the 
matter through the public hearing process. 


~~ Vr ar awe wee YS ew UW lCUmWLmDCU” 


Petitioners were represented herein by Mr. Peter Barton Hutt 
and Mr. Robert N. Saylor, of Covington & Burling, Washington, 
D. C. Mr. Hutt withdrew as co-counsel for petitioners on Septem- 
ber 9, 1971. Respondent was represented by Mr. John C. Cher- 
nauskas, Attorney, Office of the General Counsel, United States 
Department of Agriculture, Washington, D. C. 


Petitioners initially filed their petition on May 23, 1966, to- 
gether with a “Motion To Expedite Proceedings” and a mem- 
orandum in support thereof. In that motion, petitioners argued 
r that the sole issue involved herein was the authority of the Sec- 
r retary, under the Act, to suspend a marketing order provision 


eornaeaRwWs oO @ 
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relating to the Class I price of milk without a hearing. Petitioners 
argued that this was strictly a legal issue and there was no need 
for an oral hearing since the matter could be determined solely 
on briefs and argument by the parties. 


Respondent, on June 6, 1966, filed an “Opposition To Motion 
To Expedite Proceedings,” arguing that there were indeed factual 
issues to be resolved at an oral hearing such as proof of contracts 
alleged to have been entered into by some petitioners prior to the 
suspension order; factual material relating to the matter of how 
the Secretary interpreted and applied §§ 8c(16) and 8c(18) from 
1937 to 1965; and the conditions relating to the production and 
marketing of milk which precipitated the Secretary’s suspension 
action. The petitioners’ motion to expedite was certified by the 
Hearing Examiner to the Judicial Officer on June 7, 1966, and on 
that same day it was denied by the Judicial Officer. 


On June 21, 1966, respondent filed an answer to the petition. 
On June 29, 1966, petitioners filed an amendment to the petition 
and filed a second motion to expedite proceedings reasserting 
essentially the same arguments as contained in their first motion. 
On July 11, 1966, respondent filed an “Opposition To Second 
Motion To Expedite Proceedings” and on July 12, 1966, that 
motion was certified to the Judicial Officer. Petitioners thereafter 
on August 21, 1966, filed a reply memoradum in support of their 
second motion to expedite and on September 9, 1966, the Judicial 
Officer issued an order denying the motion. Thereafter, a pre- 
hearing conference was held on September 20, 1966. 


On September 23, 1966, the report of the conference was filed, 
stating that petitioners’ attorneys agreed to send respondent’s 
attorney copies of contracts mentioned in the petition and indicate 
the petitioners’ performance under the contracts; that respond- 
ent’s attorney would send petitioners’ attorneys a tabulation of 
suspension and termination actions by the Secretary for the last 
30 years and give them a list of intended witnesses; and that 
setting a hearing date would be held in abeyance to give the 
parties time to compile and exchange the above material. 


On November 16, 1966, petitioners’ attorneys advised respond- 
ent’s attorney and Mr. John Curry, the Hearing Examiner who 
presided at the pre-hearing conference, that “it is taking much 
longer than I expected to obtain the evidentiary information 
agreed upon at the pre-hearing conference. As soon as it is avail- 
able, I will be in touch with you again.” 


OS S-Di 
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No further action of record was taken until March 5, 1970, 
when Chief Hearing Examiner, Jack W. Bain (who took over 
the case after Examiner Curry retired), requested the parties 
to state whether this proceeding should be withdrawn, dismissed 
or should proceed to hearing. 


Petitioners replied on March 17 and May 6, 1970, stating that 
the proceeding had been held in abeyance pending attempts by 
petitioners and others “to obtain clarification from the Depart- 
ment of Agriculture on the use of this suspension authority,” 
but that since the negotiations had been fruitless, petitioners were 
ready to proceed, and requested that the matter be set for oral 
argument. 


On October 29, 1970, Chief Hearing Examiner Bain set No- 
vember 24, 1970, as the date for hearing oral argument on what 
issues of fact, if any, as raised by the petition and answer, then 
remained. He stated: “I choose oral argument so that they may 
be a record of specific contentions, with specific offers of proof— 
not presentation of evidence, but an offer to prove what one claims 
is a material fact which must be proved by formally introduced 
evidence.” 


The result of the oral argument was the decision by the Hearing 
Examiner that there were no issues of fact involved, and that the 
petition could be resolved upon the pleadings. 


On December 15, 1970, petitioners amended paragraph 3 of 
their petition by eliminating allegations of specific amounts of 
money they were required to pay by the suspension at issue. 
After various extensions of the times for filing stipulations and 
briefs, the parties filed, on May 26, 1971, a stipulation concerning 
some aspects of the suspension. The stipulation provided: 


It is hereby stipulated and agreed by petitioners and respond- 
ent herein as follows: 


1. That in January and February of 1966, each of the mar- 
keting orders involved herein established a Class I price 
based upon the specific pricing formula contained in the 
respective milk marketing orders. 


2. Each of the orders, as effective in February 1966, pro- 
vided for a seasonal decline in the Class I price to be effective 
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March 1, 1966. By virtue of the suspension action by the 
Secretary, the seasonal decline in the Class I price of said 
marketing orders was suspended for the period March 2 to 
April 10, 1966, and the Class I prices under said orders con- 
tinued at the same level as in January and February 1966 
except for the normal changes in the basic formula price or 
adjustments for other than seasonal factors. 


3. During the March 2-April 10, 1966, suspension period 
each of the petitioners involved herein, who are handlers 
under the various orders involved herein, maintained and 
continued their wholesale and resale pricing structures at 
the same level which prevailed in the immediate prior month 
of February 1966. Petitioners claim monetary damage in 
the amount of the difference between the Class I price that 
would have prevailed during March 2-April 10, 1966, if there 
had been no suspension action, and the Class I price that did 
prevail during this period as a result of the suspension action 
by the Secretary. Petitioners do not claim to have suffered 
actual monetary loss from said wholesale and retail opera- 
tions (excluding certain nonmilitary fixed-price contracts) 
as a consequence of the suspension action by the Secretary. 


The Hearing Examiner’s Recommended Decision was filed on 
April 25, 1972. The Hearing Examiner ruled that § 608c(18) of 
the Act required the Secretary to afford petitioners notice and 
opportunity for hearing before suspending the seasonal price 
declines in the affected orders. He held that § 608c(16) of the 
Act, providing for termination or suspension, without a hearing, 
of any provision of an order which obstructs or does not tend 
to effectuate the policy of the Act, was a general provision sub- 
ordinate to the later and more specific requirements of § 608c (18). 


Oral argument was presented before the Judicial Officer on 
November 16, 1972. The petitioners’ attorney conceded that he 
did not dispute the respondent’s proposed findings of fact 1-6 
and 9-14. Such findings are adopted herein almost verbatim. 
Respondent’s proposed findings 7 and 8 are reworded, not because 
of any disagreement with respondent’s proposed findings, but to 
eliminate the petitioners’ objections to such findings. Respond- 
ent’s proposed findings 15 and 17 contain legal conclusions, and 
they are omitted herein. Respondent’s proposed finding 16, as 
rephrased, appears herein as finding 15. 
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Final administrative authority to decide cases under the Agri- 
cultural Marketing Agreement Act has been delegated to the 
Judicial Officer (36 F.R. 3210) .* 


RELEVANT STATUTORY PROVISIONS 


The entire statutory plan of regulation is pertinent, including 
sections not quoted herein, but §§ 608c16(A) and (C), 608c(17), 
and 608c(18) are particularly relevant to the issues involved in 
this proceeding. 


§ 602. Declaration of policy; establishment of price basing 
period; marketing standards; orderly supply flow; cir- 
cumstances for continued regulation. 


It is declared to be the policy of Congress— 

(1) Through the exercise of the powers conferred upon 
the Secretary of Agriculture under this chapter, to establish 
and maintain such orderly marketing conditions for agricul- 
tural commodities in interstate commerce as will establish, 
as the prices to farmers, parity prices as defined by section 
1301 (a) (1) of this title. 


(2) To protect the interest of the consumer by (a) ap- 
proaching the level of prices which it is declared to be the 
policy of Congress to establish in subsection (1) of this sec- 
tion by gradual correction of the current level at as rapid a 
rate as the Secretary of Agriculture deems to be in the public 
interest and feasible in view of the current consumptive 
demand in domestic and foreign markets, and (b) authoriz- 
ing no action under this chapter which has for its purpose 
the maintenance of prices to farmers above the level which 
it is declared to be the policy of Congress to establish in sub- 
section (1) of this section. 


* * * 


(4) Through the exercise of the powers conferred upon 
the Secretary of Agriculture under this chapter, to establish 
and maintain such orderly marketing conditions for any 


1. The office of Judicial Officer is a career position, established pursuant to the Act 
of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 
1970 ed., Appendix, p. 550). The Department’s first Judicial Officer held the office 


from 1942 to 1972. The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory program since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating te appeals from the decisions 


of the prior Judicial Officer; and 8 years as administrator of the Packers and Stock- 
yards Act regulatory program). 
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agricultural commodity enumerated in section 608c(2) of 
this title as will provide, in the interests of producers and 
consumers, an orderly flow of the supply thereof to market 
throughout its normal marketing season to avoid unreason- 
able fluctuations in supplies and prices. 


ok * ok 
§ 608c. Orders regulating handling of commodity. 


(1) Issuance by Secretary. 


The Secretary of Agriculture shall, subject to the provi- 
sions of this section, issue, and from time to time amend, 
orders applicable to processors, associations of producers, 
and others engaged in the handling of any agricultural com- 
modity or product thereof specified in subsection (2) of this 
section. Such persons are referred to in this chapter as 
“handlers.” Such orders shall regulate, in the manner here- 
inafter in this section provided, only such handling of such 
agricultural commodity, or product thereof, as is in the cur- 
rent of interstate or foreign commerce, or which directly 
burdens, obstructs, or affects, interstate or foreign commerce 
in such commodity or product thereof. 


(2) Commodities to which applicable; single commodities 
and separate agricultural commodities. 


Orders issued pursuant to this section shall be applicable 
only to (A) the following agricultural commodities and the 
products thereof (except canned or frozen grapefruit, cher- 
ries, apples, or cranberries, the products of naval stores, 
and the products of honeybees), or to any regional, or 
market classification of any such commodity or product: 
a ***. 


(3) Notice and hearing. 


Whenever the Secretary of Agriculture has reason to be- 
lieve that the issuance of an order will tend to effectuate the 
declared policy of this chapter with respect to any commodity 
or product thereof specified in subsection (2) of this section, 
he shall give due notice of and an opportunity for a hearing 
upon a proposed order. 
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(4) Finding and issuance of order. 


After such notice and opportunity for hearing, the Sec- 
retary of Agriculture shall issue an order if he finds, and 
sets forth in such order, upon the evidence introduced at such 
hearing (in addition to such other findings as may be spe- 
cifically required by this section) that the issuance of such 
order and all of the terms and conditions thereof will tend 
to effectuate the declared policy of this chapter with respect 
to such commodity. 


(5) Milk and its products; terms and conditions of orders. 


In the case of milk and its products, orders issued pursuant 
to this section shall contain one or more of the following 
terms and conditions, and (except as provided in subsection 
(7) of this section) no others: 


(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, or 
providing a method for fixing, minimum prices for each 
such use classification which all handlers shall pay, and 
the time when payments shall be made, for milk purchased 
from producers or associations of producers. Such prices 
shall be uniform as to all handlers, subject only to adjust- 
ments for (1) volume, market, and production differentials 
customarily applied by the handlers subject to such order, 
(2) the grade or quality of the milk purchased, and (3) 
the locations at which delivery of such milk, or any use 
classification thereof, is made to such handlers: 


(B) Providing: 


(i) for the payment to all producers and associations 
of producers delivering milk to the same handler for uni- 
form prices for all milk delivered by them * * *; or 


(ii) for the payment to all producers and associations 
of producers delivering milk to all handlers of uniform 
prices for all milk so delivered, irrespective of the uses 
made of such milk by the individual handler to whom 
it is delivered; * * * . 

o* ok Bd 


(7) Terms common to all orders. 


In the case of the agricultural commodities and the prod- 
ucts thereof specified in subsection (2) of this section orders 
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shall contain one or more of the following terms and con- 
ditions: 


* * * 


(D) Incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5) to (7) of this 
section and necessary to effectuate the other provisions of 
such order. 


* * * 


(9) Orders with or without marketing agreement. 


Any order issued purusant to this section shall become 
effective in the event that, notwithstanding the refusal or 
failure of handlers (excluding cooperative associations of 
producers who are not engaged in processing, distributing, 
or shipping the commodity or product thereof covered by 
such order) of more than 50 per centum of the volume of 
the commodity or product thereof (except that as to citrus 
fruits produced in any area producing what is known as 
California citrus fruits said per centum shall be 80 per 
centum) covered by such order which is produced or mar- 
keted within the production or marketing area defined in 
such order to sign a marketing agreement relating to such 
commodity or product thereof, on which a hearing has been 
held, the Secretary of Agriculture determines; 


(A) That the refusal or failure to sign a marketing 
agreement (upon which a hearing has been held) by the 
handlers (excluding cooperative associations of producers 
who are not engaged in processing, distributing, or ship- 
ping the commodity or product thereof covered by such 
order) of more than 50 per centum of the volume of the 
commodity or product thereof (except that as to citrus 
fruits produced in any area producing what is known as 
California citrus fruits said per centum shall be 80 per 
centum) specified therein which is produced or marketed 
within the production or marketing area specified therein 
tends to prevent the effectuation of the declared policy of 
this chapter with respect to such commodity or product, 
and 


(B) That the issuance of such order is the only prac- 
tical means of advancing the interests of the producers of 





BUSH DAIRY, INC. et al. 1489 


Cite as 31 A.D. 1479 


such commodity pursuant to the declared policy, and is 
approved or favored: 


(i) By at least two-thirds of the producers (except 
that as to citrus fruits produced in any area producing 
what is known as California citrus fruits said order 
must be approved or favored by three-fourths of the 
producers) who, during a representative period deter- 
mined by the Secretary, have been engaged, within the 
production area specified in such marketing agreement 
or order, in the production for market of the commodity 
specified therein, or who, during such representative 
period, have been engaged in the production of such 
commodity for sale in the marketing area specified in 
such marketing agreement, or order, or 


(ii) By producers who, during such representative 
period, have produced for market at least two-thirds 
of the volume of such commodity produced for market 
within the production area specified in such marketing 
agreement or order, or who, during such representative 
period, have produced at least two-thirds of the volume 
of such commodity sold within the marketing area 
specified in such marketing agreement or order. 


+ * ¥* 
(11) Regional application. 


* * i 


(C) All orders issued under this section which are appli- 
cable to the same commodity or product thereof shall, so 
far as practicable, prescribe such different terms, applicable 
to different production areas and marketing areas, as the 
Secretary finds necessary to give due recognition to the dif- 
ferences in production and marketing of such commodity or 
product in such areas. 


* * + 


(16) Termination of orders and marketing agreements. 


(A) The Secretary of Agriculture shall, whenever he finds 
that any order issued under this section, or any provision 
thereof, obstructs or does not tend to effectuate the declared 
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policy of this chapter, terminate or suspend the operation 
of such order or such provision thereof. 


* + * 


(C) The termination or suspension of any order or amend- 
ment thereto, or provision thereof, shall not be considered 
an order within the meaning of this section. 


(17) Provisions applicable to amendments. 


The provisions of this section and section 608d of this 
title applicable to orders shall be applicable to amendments 
to orders: Provided, That notice of a hearing upon a pro- 
posed amendment to any order issued pursuant to this sec- 
tion, given not less than three days prior to the date fixed 
for such hearing, shall be deemed due notice thereof. 


(18) Milk prices. 


The Secretary of Agriculture, prior to prescribing any 
term in any marketing agreement or order, or amendment 
thereto, relating to milk or its products, if such term is to 
fix minimum prices to be paid to producers or associations 
of producers, or prior to modifying the price fixed in any 
such term, shall ascertain the parity prices of such commodi- 
ties. The prices which it is declared to be the policy of 
Congress to establish in section 602 of this title shall, for 
the purposes of such agreement, order, or amendment, be 
adjusted to reflect the price of feeds, the available supplies 
of feeds, and other economic conditions which affect market 
supply and demand for milk or its products in the market- 
ing area. Whenever the Secretary finds, upon the basis of 
the evidence adduced at the hearing required by section 608b 
of this title or this section, as the case may be, that the 
parity prices of such commodities are not reasonable in view 
of the price of feeds, the available supplies of feeds, and 
other economic conditions which affect market supply and 
demand for milk and its products in the marketing area or, 
in the case of orders applying only to manufacturing milk, 
the production area to which the contemplated agreement, 
order, or amendment relates, he shall fix such prices as he 
finds will reflect such factors, insure a sufficient quantity 
of pure and wholesome milk, and be in the public interest. 
Thereafter, as the Secretary finds necessary on account of 
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changed circumstances, he shall, after due notice and oppor- 
tunity for hearing, make adjustments in such prices. 


THE REGULATIONS 


Milk marketing orders issued under the Act provide for the 
classification of milk in accordance with the form in which or 
the purpose for which it is used, and the payment to all pro- 
ducers delivering milk to all handlers under a particular order 
of uniform minimum prices for all milk so delivered. The pro- 
cedure is generally as follows (Grant v. Benson, 229 F.2d 765, 
767 (C.A. D.C.), certiorari denied, 350 U.S. 1015): 


The Market Administrator computes the value of milk used 
by each pool handler by multiplying the quantity of milk 
he uses in each class by the class price and adding the results. 
The values for all handlers are then combined into one total. 
That amount is decreased or increased by several subtrac- 
tions or additions. * * * The result is divided by the total 
quantity of milk that is priced under the regulatory pro- 
gram. The figure thus obtained is the basic or uniform price 
which must be paid to producers for their milk. Each han- 
dler whose own total use value of milk for a particular de- 
livery period, i.e., a calendar month, is greater than his total 
payments at the uniform price is required to pay the dif- 
ference into an equalization or producer-settlement fund. 
Each handler whose own total use value of milk is less than 
his total payments to producers at the uniform price is en- 
titled to withdraw the amount of the difference from the 
equalization or producer-settlement fund. Thus a composite 
or uniform price is effectuated by means of the equalization 
or producer-settlement fund. 


In view of the different situations in the various milk market- 
ing areas, there is a wide variation in the pricing provisions of 
the orders. For a general description of the milk marketing 
regulatory program under the Act, see U.S. v. Rock Royal Co-op., 
307 U.S. 538, 542-545; Lehigh Valley Coop. v. United States, 370 
U.S. 76, 78-81; Fairmont Foods Company v. Hardin, 442 F.2d 
762, 764 (C.A. D.C.). See, also, Brooks, “The Pricing of Milk 


under Federal Marketing Orders,” 26 George Washington Law 
Review (1958), 181. 
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FINDINGS OF FACT 


1. Petitioners are: 





Bush Dairy, Inc., Laurel, Mississippi 
Carnation Company, Los Angeles, California 
Columbus Ice Cream & Creamery Company, Inc. 
(d/b/a Brookshire Dairy Products Co., Columbus, Missis- 
sippi) 
Foremost-McKesson, Inc., San Francisco, California 
Green Spring Dairy, Inc., Baltimore, Maryland 
Ideal Farms Dairy, Inc., Frederick, Maryland 
Jersey Dairies, Inc., Greenville, Texas 
Reiss Dairy, Inc., Sikeston, Missouri 
The H. E. Koontz Creamery, Inc., Baltimore, Maryland 
Thompson’s Dairy, Inc., Washington, D. C. 


2. (a) The petitioners are handlers under the following milk 


orders: 
Order No. Market 
3 Washington, D. C. 

16 Upper Chesapeake Bay 
64 Kansas City 
67 Ozarks 
71 Neosho Valley 
78 North Central Iowa 
99 Paducah 
103 Mississippi 
104 Red River Valley 
106 Oklahoma Metropolitan 
108 Central Arkansas 
126 North Texas 
127 San Antonio 
128 Central West Texas 
138 Rio Grande Valley 


(b) Each petitioner is a handler in the market as shown 
below: 


Petitioner Order No. 
Bush 103 
Carnation 78, 104, 106, 127 


Brookshire 103 
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Foremost 64, 67, 71, 108, 126, 
127, 128, 138 

Greenspring 16 

Ideal Farms 3 

Jersey Dairy 126 

Reiss 99 

Koontz 16 

Thompson 3 


8. The Secretary issued a suspension order dated March 1, 1966, 
effective as of March 2, 1966 (31 F.R. 3383-3385), under which 
the seasonal decline in the Class I prices to take effect on March 
1 or April 1 in the various milk marketing orders were sus- 
pended with the result that the prices generally prevailing in 
January or February continued to be the applicable prices under 
the orders. This action was taken on some 36 marketing orders 
which are as follows: 


7 CFR Parts and Marketing Areas 


1030 Chicago, Ill. 

1039 Milwaukee, Wis. 

1051 Madison, Wis. 

1033 Rock River Valley. 

1063 Quad Cities-Dubuque. 
1070 Cedar Rapids-Iowa City. 
1078 North Central Iowa. 
1079 Des Moines, Iowa. 

1062 St. Louis, Mo. 

1032 Suburban St. Louis. 
1031 Northwestern Indiana. 
1064 Greater Kansas City. 
1071 Neosho Valley. 

1099 Paducah, Ky. 

1098 Nashville, Tenn. 

1007 Memphis, Tenn. 

1108 Central Arkansas. 

1106 Oklahoma Metropolitan. 
1132 Texas Panhandle. 

1126 North Texas. 

1102 Fort Smith, Ark. 

1044 Michigan Upper Peninsula. 
1103 Mississippi. 

1004 New Orleans. 
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1036 Northeastern Ohio. 

1045 Northeastern Wisconsin. 
1041 Northwestern Ohio. 
1138 Rio Grande Valley. 

1043 Upstate Michigan. 

1003 Washington, D. C. 

1016 Upper Chesapeake Bay. 
1002 New York-New Jersey. 
1004 Delaware Valley. 

1001 Massachusetts-Rhode Island. 
1015 Connecticut. 

1011 Applachian. 


As to the remaining 38 milk orders the Class I price of 9 were 
tied directly to the price of one of the orders that had provisions 
suspended and, therefore, the seasonal decline of the Class I prices 
in these 9 orders was also suspended. The remaining 29 orders 
did not contain provisions which would cause a seasonal decline 
in the Class I price and no suspension action was necessary as 
to them. 

4. The conditions precipitating the suspension action were as 
follows: 


(a) Sections 602 and 8c(18) of the Act set forth the 
declared policy of Congress as to the price level the Secre- 
tary is mandated to achieve, for milk, through the market- 
ing orders. The overall policy of the Act is to insure an 
adequate supply of milk for the consumer. The means to 
accomplish this is by price. That price level is parity (Sec- 
tion 602) as adjusted by the price of feeds, the available 
supply of feeds, and other economic conditions affecting the 
supply and demand for milk (Section 8c(18) ). 

(b) For some 15 or more years prior to 1966 the nation’s 
total milk production or milk supply trend had been steadily 
increasing each year and had in fact resulted in extensive 
surpluses of both fluid milk and manufacturing milk sup- 
plies; however in 1964 total milk production increased only 
2.2% over the previous year and in 1965 it decreased 1.3%.? 


(c) There was also a significant decline in milk produc- 
tion in all federal milk marketing areas in the last half of 
1965 and early 1966. This is shown by the following table 
indicating a comparison for the same month a year earlier: 





2. Milk production—U.S.D.A.—SRS—Da 1-1(2-66). 
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Producer Receipts In Federal Order Markets? 


Month-Y ear % Change 
January 1965 +3.2 
February +2.0 
March +2.2 
April +1.5 
May —0.1 
June —0.2 
July 0.2 
August —0.9 
September —1.1 
October —-0.9 
November —2.6 
December —2.9 
January 1966 -39 
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(d) At the same time consumer demand for fluid milk 
was increasing as compared to the same month a year 


earlier: 


Gross Class I Use in Federal Order Markets * 


Month-Year % Change 
January 1965 ~07 
February +0.0 
March +5.6 
April +17 
May +1.8 
June +1.2 
July +2.1 
August +0.8 
September +2.1 
October + 5 
November +5.3 
December +3.5 
January 1966 +3.3 


(e) Creamery butter production was down 27% during 
the week of February 24, 1966, from the same week a year 
earlier. Government holdings of butter were 72% below a 


year earlier.’ 


3. Source—F.M.0O.S., U.S.D.A., C&MS, Dairy Division, Washington, 


Summaries, January 1965 through January 1966. 
4. Dairy Report, Vol. 91, No. 39—-USDA Dairy and Poultry Market News. 


DC., 


Monthly 
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(f) Production of Creamery butter in January 1966 was 
off 25% from the same month a year ago. Cheese production 
was down 7%.5 


(zg) The number of milk cows on farms declined sharply 
in the last half of 1965 and in January 1966 was 6% below 
a year earlier.® 


(h) Commodity Credit uncommitted inventories of butter 
were decreasing sharply; from 368 million pounds at the 
close of the 1962-63 marketing year (March 31, 1963); to 
133 million pounds at the close of 1963-64; 54 million pounds 
at the close of 1964-65; and to less than half a million pounds 
on February 28, 1966.’ 


(i) The quantities of dairy products removed from the 
market through price support and export programs in the 
1965-66 marketing year were equivalent to about 2.9 billion 
pounds of milk compared to 8.2 billion pounds in the previous 
year. This reduction reflected lower milk production and in- 
creased commercial consumption of milk and dairy products.’ 


(j) Grade A producers, at the rate of approximately 
10,000 per year, were leaving milk production for more 
profitable farm enterprises.® 


(k) In the 36 Milk Marketing Orders directly involved 
in the suspension order, each had provisions which contained 
a formula or criteria by which the Class I price in these re- 
spective markets would be established. Each of these for- 
mulas provided for an automatic seasonal adjustment in said 
price, i.e., in the fall and winter months when production 
was low the price would be higher than in the spring and 
summer months when production was high. In the milk 
orders involved in this case, the Class I price was scheduled 
to reduce automatically on March 1 in certain of the orders 
and April 1 in others. This seasonal reduction in the Class I 
price would continue until July or August. Such price reduc- 


5. USDA Release, SRS, February 24, 1966. 


6. Annual Statistical Summary—-Milk Production and Dairy Products—USDA—SRS, 
Da 3(66). 

7. A.E.R. No. 165, A.S8.C.S., Dairy Price Support and Related Programs 1949—1968, 
p. 80. 


8. USDA News Release, April 25, 1966, USDA 1252—66. | 
9%. Dairy Situation, DS—309, March 1966. 
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tions, in the orders in issue herein, would have ranged from 
20 to 40 cents per hundredweight of milk as follows: 


Order Number Cents/Cwt. 
1003.50 (a) $ .27 
1016.51 (a) 27 
1069.51 (a) .20 
1078.50 (b) 20 
10$9.51 (a) 17 
1103.51 (a) .20 
1108.51 (a) Al 
1126.51 (a) .40 
1127.51 40 
1128.50 40 
1138.51 (a) 30 
1067.51 (a) .20 
1064.51 (a) 30 
1071.51 (a) 30 
1104.50 (a) 30 
1106.51 (a) March —0— April .40 


5. The Secretary determined that the information available to 
him indicated the beginning of a long term trend of decreasing 
milk supplies and increasing demand by consumers and that if 
this trend were allowed to continue it could result in the lack 
of an adequate supply of milk for consumers. 


6. In the event that the automatic seasonal reductions in price 
provided for in the milk marketing orders went into effect, such 
price reductions could accelerate the rate at which Grade A dairy 
farmers left milk production for more profitable farm enter- 
prises. 


7. The Secretary believed that in view of the point at which 
the declining supply trend became definitely ascertainable and the 
time when the seasonal price reductions were to become effective, 
there was inadequate time in which to stay such price reduc- 
tions through the amendatory process requiring notice and hear- 
ing since such procedure had usually taken an average of about 
6 months. 


8. The Secretary believed that the circumstances, as shown in 
the above findings of fact, required him to suspend the seasonal 
price reductions in the various milk orders and simultaneously 
issue a notice of hearing through which the problems could be 
explored in depth. 
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9. The Secretary on March 1, 1966, issued the suspension order 


(31 F.R. 3383) and found therein: 


(b) Notice of proposed rule making, public procedure 
thereon, and 30 days notice of the effective date hereof are 
impractical, unnecessary, and contrary to the public interest 
in that: 


(1) This suspension order does not require of persons 
affected substanial or extensive preparation prior to the 
effective date. 


(2) This suspension order is necessary to reflect current 
marketing conditions and to maintain orderly marketing con- 
ditions in the marketing area. 


(3) This suspension order has the purpose of eliminating 
part or all of the seasonal price declines in the markets af- 
fected. For most such markets, Class I prices currently pro- 
vided by the respective orders will be maintained at about 
their January 1966 levels pending review of the pricing pro- 
visions of such orders in public hearing. This purpose is 
achieved either by eliminating the seasonal decrease in Class I 
price differential or, where a stated Class I price was effec- 
tive for January, by specifying continuation of such Class I 
price. In the New York-New Jersey and New England mar- 
kets, where customarily the seasonal price declines are 
greater than in other markets, a portion of the decline has 
been eliminated. 


This action relating to price levels is necessary in recog- 
nition of present or potential milk shortages in many of such 
markets and a threatened general shortage of Grade A sup- 
plies. Remedial action should be taken immediately pending 
detailed review of the individual market situations in public 
hearing. 


A public hearing for the purpose of reviewing supply and 
demand conditions in a group of midwestern Federal order 
markets was announced on February 28 to be held at St. 
Louis, Mo. Hearings covering other Federal order markets 
will be announced shortly. 


Therefore, good cause exists for making this order effec- 
tive March 2, 1966. 
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It is therefore ordered, That the aforesaid provisions of the 
orders are hereby suspended for an indefinite period. 


10. On March 1, 1966, simultaneously with the issuance of the 
above suspension order, the Secretary issued three notices of 
hearing, covering every milk order then effective, scheduling 
regional hearings in Washington, D. C., on March 10, 1966 (31 
F.R. 3465), in St. Louis, Missouri on March 9, 1966 (31 F.R. 
3465), and in Denver, Colorado on March 10, 1966 (31 F.R. 
3466). In said notices it was stated: 


The public hearing is for the purpose of receiving evidence 
with respect to the economic and emergency marketing con- 
ditions which relate to the appropriate levels of Class I prices 
to be established for the next several months under each of 
the aforesaid orders. At the hearing, evidence also will be re- 
ceived on the question of whether the due and timely execu- 
tion of the functions of the Secretary imperatively and un- 
avoidably requires the omission of a recommended decision 
in connection with any emergency amendatory action that 
may be required with respect to the aforesaid orders. This 
notice is issued on representation by producers that emer- 
gency action is necessary to avert present or potential milk 
shortages. 


11. On March 1, 1966, the Department issued the following 
press release to the news media: 


U. S. DEPARTMENT OF AGRICULTURE 
Washington, D. C., March 1, 1966 
Seasonal Price Declines Suspended in Milk Market Orders: 


The U. S. Department of Agriculture said today that pend- 
ing completion of emergency public hearings on Class I 
(fluid milk) prices announced yesterday and today it has 
taken emergency action to suspend changes in minimum 
Class I prices paid to dairy farmers in 45 Federal milk mar- 
keting orders. 


The suspension will be effective immediately. 


USDA officials said the emergency action was necessary 
because of present or threatened annual shortages of milk in 
these areas. The action was requested by representatives of 
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dairy farmers in many of these areas who said emergency 
action was necessary to avert these shortages. 


Today’s emergency action suspends part or all of the sea- 
sonal price declines which would have gone into effect in 
March in all 45 markets. Prices in most markets will be held 
at approximately the February levels. 


The Department yesterday scheduled emergency public 
hearings March 9 in St. Louis, Mo., to consider appropriate 
levels of Class I prices to be effective during the next several 
months in 32 Federal milk order markets in 13 States in the 
South. 


Meanwhile, USDA announced it also will hold regional 
hearings March 9 and in Denver and Washington, D. C. on 
March 10 to consider what would be the appropriate levels of 
Class I prices to be effective during the next several months 
in all 74 Federal order markets. The St. Louis hearing will 
begin at 10 a.m. in the Ramada Inn, 9636 Natural Bridge 
Road, St. Louis. 


The 45 markets are: Chicago, Milwaukaa, Madison (Wis.), 
Rock River Valley (Illinois-Wisconsin), Quad Cities-Du- 
buque, Cedar Rapids-Iowa City, North Central Iowa, Des 
Moines, St. Louis, Suburban St. Louis, Northwestern Indi- 
ana, St. Joseph (Mo.), Kansas City, Neosho Valley (Kansas- 
Missouri), Paducah, Nashville, Memphis, Central Arkansas, 
Oklahoma Metropolitan, Texas Panhandle, North Texas, 
Ozarks (Missouri-Arkansas), Red River Valley (Oklahoma- 
Texas), Lubbock-Plainview, Central West Texas, Austin- 
Waco, San Antonio, Corpus sChristi, Appalachian, Delaware 
Valley, New York-New Jersey, Mass.-Rhode Island, Connec- 
ticut, Fort Smith. Northeast Ohio, Upstane Michigan, and 
Youngstown, Michigan Upper Peninsula, Mississippi, New 
Orleans, Northeastern Wisconsin, Northwestern, Ohio, Rio 
Grand Valley, Washington, D. C., and Upper Chesapeake 
Bay. 


These markets cover parts of Illinois, Wisconsin, Iowa, Mis- 
souri, Indiana, Kentucky,, Virginia, West Virginia, Ohio, 
Michigan, Pennsylvania, New York, New Jersey, New Eng- 
land, Tennessee, Arkansas, Mississippi, Oklahoma, Texas, 
and Kansas. 


USDA 646-66 
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12. The Secretary utilized the emergency procedures provided 
by section 900.12 of the Department’s rules of practice govern- 
ing amendment proceedings (7 CFR 900.12(d)) and section 553 
of the Administrative Procedure Act (5 U.S.C. 553) to expedite 
the amendatory procedure by omitting the Recommended Deci- 
sion and going directly to the issuance of a final decision. In 
spite of this, the amendatory procedure still took approximately 
40 days, t.e., from March 1, when the notices of hearing were 
issued, to April 9, when the amendatory orders were issued (31 
F.R. 5609; 31 F.R. 5612; 31 F.R. 5615). In his decision issued 
on March 31, 1966, and published in the Federal Register on April 
5, 1966 (31 F.R. 5360), the Secretary found, as to general and 
federal milk order production conditions, the following: 


General production conditions: Milk production in the 
United States has been below a year earlier each month since 
April 1965. From April through July, production was down 
about one percent from a year earlier, but beginning with a 
drop of nearly 2 percent in August from the previous year, 
the decline in production has accelerated. Total U. S. milk 
production was below the corresponding month of the pre- 
vious year by the following percentages: 


Year and month 


1965 
Percent 

IE  sisensistiriciierinptslinitinntabidtanditintioles 1.8 
ND sicncinniticisccissnstedetecinidsimmbdavesuiens 2.6 
I escidehticeativnsitheviietisitiricicnnsitnhininiidiocs 3.1 
PII - siietarlciretttthesiacitlsacrtinhitabiscioaigs 3.6 
OE cecstistidesitincecechsishinnitvontaabteds 5.1 

1966 
IND « saisclindicvisiuiiccchiichsenteaseicbciliivhduliaahaneilisin 5.3 
NIIG, siinccicicsnecmnciteaninanisiencithivins 5.8 


The decline in milk production from the year before is 
greatest in the West North Central States where February 
output was down at least 10 percent in each State except 
Missouri, February producion was down 4 percent in New 
York and 4 percent or more in each of the East North Cen- 
tral States. Production was below a year earlier in 31 States 
and equal to a year ago in 10 States. There were gains over 
last year in only nine States which account for about 8 per- 
cent of total U. S. milk production. 
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The drop in milk production is due primarily to the reduc- 
tion in numbers of milk cows on farms. Milk cows on farms 
were 4 percent fewer in December 1965 than in December 
1964. During the last half of 1965, milk cows were elimi- 
nated from herds at the rate of 79 thousand per month 
whereas the rate at which milk cows were reduced in the last 
half of 1964 was 30,000 per month. The decline in number of 
milk cows was caused by higher culling rates and fewer 
heifer calves kept for milk production. 


A halt in the longtime uptrend in milk production per cow 
also contributed to the decline in milk production. The U. S. 
average milk output per cow in February was down 2 pounds 
from a year earlier—January average output was the same 
as a year earlier and December milk production per cow was 
only 1 pound more than in December 1964. In contrast, milk 
output per cow during the first quarter of 1965 was nearly 
3 percent greater than in the first quarter of 1964. 


The reduction in milk cow numbers is attributed largely 
to relatively high beef and hog prices. Higher meat prices 
have induced more culling of older cows as well as the slaugh- 
tering of more veal calves. Also, the higher beef and hog 
prices have encouraged some farmers to shift farm resources 
from dairy to meat production. 


The generally tight supply of labor for dairy farms has 
caused many farmers, particularly older farmers, to discon- 
tinue dairying. Farm wage rates are well above last year and 
the supply of available workers is down. Off-farm employ- 
ment opportunities apparently are attracting many workers 
ordinarily employed on dairy farms. The draft calls for 
young men for military service also have reduced the labor 
supply. 

The drop in milk output per cow has occurred in spite of 
higher feeding rates and more favorable milk-feed price 
ratios. In February the milk-feed price ratio was 1.47, up 
4 percent from a year earlier and 3 percent from the Febru- 
ary 1960-64 average. Reported feeding rates from grains 
and concentrates averaged 10.2 pounds per cow on Febru- 
ary 1. This was 4 percent more than the 9.8 pounds fed a 
year earlier and 21 percent above the 1960-64 average. In 
some areas, dairymen reported feed supplies this year do not 
contain their normal nutrient value. 
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Although milk production is currently running more than 
5 percent below last year, fluid milk sales are up, reflecting 
the demands of 2 million more consumers since last year. 
Sales of fluid whole milk in city markets during 1965 aver- 
aged 1 percent above sales in 1964. Sales in January 1966 
were 2 percent higher than a year earlier. The increased 
sales of fluid milk, coupled with the decreased total milk pro- 
duction resulted in a smaller supply of milk for manufac- 
tured dairy products. As a consequence, stocks of dairy prod- 
ucts held by the U. S. Government are negligible at the pres- 
ent time, a condition which has not prevailed for several 
years. 


The production of butter and nonfat dry milk has re- 
flected the reduced supply situation to the greatest extent. 
Butter production in January was down 25 percent from a 
year ago and nonfat dry milk production was down 35 per- 
cent. American cheese production was down 7 percent. 
Higher market prices for cheese relative to butter channeled 
milk from the manufacture of butter and nonfat dry milk to 
cheese production. 


The higher prices of manufactured dairy products and the 
tight supply has generated active competition for supplies on 
the part of manufacturing milk plants. The average price 
paid for manufacturing grade milk in Minnesota and Wis- 
consin ranged from $3.20 to $3.25 in the months January 
through August 1965. It advanced steadily during the re- 
mainder of the year to $3.47 in December. In 1966 the aver- 
age climbed from $3.47 in January to $3.58 in February. 
The February price was 36 cents above the average price 
paid in February 1965. 


Federal order production: Federal milk orders account for 
about 70 percent of the milk eligible for fluid use in the 
United States and for about two-thirds of total fluid milk 
and cream sales. Such orders price also about 30 percent of 
all milk used in manufactured milk products. The price levels 
effective under such orders therefore have a highly significant 
effect upon the level of milk production nationally and upon 
dairy farmers’ incomes. 


For the year 1965 producer deliveries of milk to Federal 
order handlers amounted to 54.4 billion pounds, 0.4 percent 
over 1964. Daily deliveries for all Federal order markets 
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averaged 943 pounds per producer in 1965, or 6 percent over 
a year earlier, while the average annual increase for 1960-64 
was 8 percent. The average number of producers with milk 
covered by the orders declined 6 percent in 1965 from 1964, 
approximately offsetting the smaller than average gain in 
deliveries per producer. 


Deliveries used in Class I were 34.6 billion pounds, or 2.1 
percent higher than in 1964. The 67 order markets (with no 
significant changes in their marketing areas) in effect al all 
of 1964 and 1965 accounted for four-fifths of the gain in 
Class I use. However, the six expanded (or noncomparable) 
markets accounted for nine-tenths of the gain in producer 
deliveries. For the 67 comparable markets, total producer 
deliveries for the year were unchanged, compared with a 
Class I sales increase of 1.8 percent. Regionally, the per- 
centage of producer deliveries used in Class I increased for 
regulated markets in the South Atlantic, East North Central, 
and West North Central regions; did not change significantly 
in New England, Middle Atlantic, and Mountain markets; 
and were slightly lower in the East South Central, West 
South Central, Southern, and Pacific markets.’ 


The general downward trend in producer deliveries in Fed- 
eral order markets, the extent of which is not fully revealed 
by 1965 annual figures, is emphasized by delivery data for 
the late months of last year. A general slackening in deliv- 
eries from a year earlier began in August 1965, and has 
continued for each subsequent month, with higher rates of 
decline during therecent months of November 1965 through 
February. Total producer deliveries in recent months com- 
pare with the corresponding month a year earlier as follows: 


Year and month 


1965 
Percent 
IIIT sccesicstns i abutakiuicanhdigeseineadiebelibumaaiieies —0.9 
III * ,cccitsscaitienssnaiileiindpamaiaisionebRiaspilea ~jij 
SUUIIIIIT  sishsssckiceniiutditehdebeliicsuiaetbabladigadainanes —0.9 
SUNIL scduthincseensizseultaetediediiedlhdbans —2.6 
SPU ~dicssaciscvcipdocschlednibiabimmaivemiiden —2.9 


1 Regions referred to in this discussion are those specified in Federal Milk Order 


Market Statistics, issued by Dairy Division, C&MS, U. S. Department of Agriculture 
(e.g., Hearing Exhibit No, 11). 
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SOI cssitissriitiiciiinisicinnisteiiianssiiincissuiibiias —-3.9 
ED sissititiriitaiicihinlitsaaissicitcinsiclibibcalial —2.9 


The decline in producer deliveries has been particularly 
severe in the East North Central markets which includes 
Chicago, the major market in this group. For example, pro- 
ducer deliveries in the Chicago market as compared with the 
same month a year earlier were down 1.4 percent in August, 
6.5 percent in September, 6.9 percent in October, 10.5 percent 
in November, 12.9 percent in December, and 12.6 percent in 
January.? For the entire “Western Group” as a whole de- 
liveries were down 2.4 percent in August, 5.9 percent in Sep- 
tember, 7.5 percent in October, 8.5 percent in November, 10.5 
percent in December, and 8.8 percent in January. 


A substantial decline likewise has occurred in the Northern 
group of markets in the West North Central region, which 
includes those markets in Minnesota, South Dakota, Iowa, 
and Nebraska. This region shows declines from the year 
before of 1.38 percent in August, 4.5 percent in September, 
7.0 percent in October, 7.4 percent in November, 8.2 percent 
in December, and 8.5 percent in January. The declines in 
major Iowa markets have been even more severe than for 
this group as a whole. Aggregate producer deliveries in Jan- 
uary in all Federal order markets were 3.9 percent under the 
January 1965 level. The declines are widespread, taking 
place in most of the larger markets, with all regions but the 
East South Central and West South Central reflecting de- 
creases in January from last year. 


Producer milk in Class I continues to increase as the result 
of both greater demand and declining producer deliveries. 
Percentage changes in producer milk in Class I compared 
with the corresponding months the year before have been as 
follows since August: ° 


Year and month 


1965 
Percent 
DI... ninititnitineittiabnistiinibeiiioan +0.9 
ORE | cccinnsrticenavetirenstasiataiittenaion +1.9 
der ad 2 Percentages also reflect chanegs in Northwestern Indiana, a closely related market. 
3. 72 comparable markets, January 1966; 67 comparable markets. August-December 


‘ure 
1965. 
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I. seincvcictnrsienmnnsiilitilaahennisistitiinpeita —0.8 

ION... ccnecensnsiessinsatsniniiateicsiownnivibits +5.1 

II .icircticsininninnceinitcniiiniiatpeaninnainiiitiiin +3.4 
1966 

IIE. cccnsirtniepianivinnsnnnitionteentins +3.3 

EE icccsommnaieieemaniinaeontn +3.9 


In January, an increase in Class I utilization took place in 
53 markets, while 12 showed a decrease and seven showed no 
change. Grains in percentage of use in Class I over January 
1965 generally were greatest in the East North Central, West 
North Central (northern), and Southern areas. While for 
the entire group of order markets total Class I use averaged 
68 percent of producer deliveries in January (5 percent up 
from January 1965), 33 markets exceeded 80 percent utiliza- 
tion in such month (not generally included among low pro- 
duction months) compared with 23 markets in January a 
year ago. In February 67 percent of producer deliveries was 
used in Class I in all markets as compared to 63 percent in 
February 1965. In this most recent month for which data are 
available, 37 markets had Class I utilization of 80 percent or 
higher as against 26 in February last year. 


In 24 of the 26 order markets for which the Class I price 
proposal was considered at the Washington hearing, com- 
parable statistical data are available for the same month a 
year earlier. (The Tampa Bay order became effective Janu- 
ary 1966 and the Mississippi order in May 1965.) The ap- 
proximately 32 billion pounds of milk pooled under the 24 
orders in 1965 was about 60 percent of the milk pooled under 
all Federal orders during the year. 


More than 20 percent of milk pooled in all orders is in the 
New York-New Jersey order polo. The production area for 
this market overlaps the milksheds of the other order mar- 
kets in the Northeast, including the New England order 
markets, Delaware Valley, Washington, and Upper Chesa- 
peake Bay. The 11.76 billion pounds of milk in the New 
York-New Jersey pool in 1965 is 1.4 percent above the 11.64 
billion pounds in 1964. However, in the 4 months beginning 
with November 1965, there has been a sharp falling off of 
production. Since January 1965, the largest increase in pro- 
duction over the same month a year ago was 6.0 percent in 
January 1965 over January 1964. The biggest decline in 
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any month was the 5.8 percent drop in January 1966 from 
the year earlier. The percentages by which the New York- 
New Jersey producer deliveries changed from the same 
month a year earlier in January 1965 through February 1966 
are as follows: 


Year and month 


1965 
Percent 

CD sininsiuisisitessivntiaaibticctntihicicmaiestaibian 6.0 
INE scsiistisenctinhinnesicisnialttaicntiaieisecbbuiinelia 6.5 
SEN "jibiiadidniitninddbdaimennietainadile 5.1 
IEIEED. .cdintadesinnsbeiniapindedensindimimasiannll 3.4 
DE shennan 3 
FUND. sciatic tainting —1.0 
OU © sasiednshsasihenuniiteasditeeibiatia incase eaea 1.4 
EE “sniiininsiintiniistiniianeninsienangailoiiiienaiaicnine ~ 5 
I» sciiieitiatscinlatiecnibia tates on 
Fa ac anna Se 1.5 
IT scccsisisiniteiantatticcnesinsttitaiiiilaiianitaiiiag —2.5 
IIE. ccscrcnncentncnittriennsmiiintninuiiinil —3.7 

1966 
SEE  simnntemtinininaniimamiine —5.8 
I ccctaenicaininspuiiagiinstinineiiiess —3.4 


Southern Michigan is the major Federal milk order market 
in the East North Central region and is in close proximity 
to the Ohio and Indiana order markets. The 3.91 billion 
pounds of milk pooled under that order in 1965 was but a 
1 percent decline from 1964. However, Southern Michigan 
producer deliveries for each month since April 1965 have 
been below a year ago. Moreover, the intensity of the de- 
cline has been significantly greater in each of the months be- 
ginning with November 1965 than in the preceding months. 
The percentage declines from a year ago in November and 
December 1965 and January and February 1966 were 3.4, 
4.2, 7.0, and 6.6 percent, respectively. The percentages by 
which Southern Michigan producer deliveries changed from 
the same month the year before, beginning with January 
1965, are as follows: 
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Year and month 


1965 
Percent 

II ise snisthniichictlascnieniintainndiihincniinin 3.4 
IIIIIIED -..nsuincsanancinnsduidaianiieenapenibeiiiins 6 
aii ial ie Jl 
SEITE. |ssetniainunstnnieionednapenpnciiniins ~1lA 
SOT - isiciseisthiiatnishiabianisdeabinebaalinalniselainaibiniigiiie —2.0 
SINT ihiseshivchiiinhabispitiahgsiianidecdstadiictanabintiadiaal - § 
SEE cccsisaeitpieininitnpuabbibbisadiaiesiaeiiacenecaenintddeliliale -~ § 
SIE: Sisatiuinipledlistsapabssnsiesanseebedeatinteniesteasiiing —-22 
IID iisnsessssstcsnennsictinpesbbiaanniitiaiiiiins —-12 
SEEIIIIEE iipsninniasdinsianeshistinsiniaiiaidneltbeidhainacniaiibaiie —1.1 
STITT scuiiiecintisonsssiaseineitieaspiiliehalipiieantis —3.4 
TTIUTIE . scctniinstaciihitiniesinichaleiaaditndbiotaiiaiengion —4,2 

1966 
III... ccatisnsshinaciipiadiinsmmnentimmandiuniieieaiaiales —7.0 
aaa iain ileal — 6.6 


The declining production for the New York-New Jersey 
and Southern Michigan markets is representative of the gen- 
eral trend prevailing in the milksheds of the order markets 
considered at the Washington hearing. 


While annual production for the 24 markets at the Wash- 
ington hearing for which comparable data are available was 
practically unchanged for the year 1965 compared to 1964, 
there was a falling off in production in the latter months of 
1965 and this has continued into 1966. December 1965 pro- 
duction was 0.5 percent below a year earlier and January and 
February 1966 were 4.0 percent and 2.7 percent, respectively, 
below a year ago. In January and February 1966, producer 
deliveries in 16 of these 24 markets were below a year earlier. 


Although production for these markets has been declining, 
Class I sales have been on the increase. In 18 of the 24 mar- 
kets referred to above, Class I sales in January 1966 were 
above a year ago and in February 1966, 16 of the 24 markets 
had higher Class I sales than a year earlier. For January 
1966, total Class I sales in the 24 markets were 1.2 percent 
above a year earlier and in February 1966, 1.9 percent above 
February 1965. 


ee 
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Milk prices: The Class I prices for milk regulated under 
all Federal milk orders averaged 5 cents higher in each 
month of 1965 than in 1964. 


In January 1966 the average Class I price in Federal order 
markets was up 15 cents from January 1965. The February 
Class I average for all order markets was 21 cents above the 
February 1965 average. On March 1 (before suspension 
actions which became effective March 2) Class I prices aver- 
aged $5.10, 33 cents higher than a year earlier. The average 
of all Class I prices for the entire month which includes the 
higher prices established by suspension action in some mar- 
kets was $5.22, up 45 cents from the $4.77 average for March 
1965. 


The increases in Class I prices are due primarily to the 
higher prices being paid for manufacturing grade milk. The 
average price paid for manufacturing milk in Minnesota and 
Wisconsin, which is a factor used in pricing Class I milk in 
most markets other than those on the Atlantic seaboard, was 
22 cents higher in January 1966 than in January 1965 and 
in February 1966 climbed to 36 cents over the February 1965 
average. 


Although Class I prices have advanced substantially in 
recent months compared to prices in the corresponding month 
a year earlier, we may expect some decreases from the pres- 
ent levels in the spring months. Some reduction in the prices 
paid for manufacturing grade milk normally occurs in re- 
sponse to the seasonal increase in milk supplies. However, 
the contraseasonal rise in prices paid for manufacturing milk 
in February this year as compared to January suggests that 
the usual seasonal decline may be delayed or may not be as 
significant this year. 


Class I prices in the Northeast are not tied directly to 
prices paid for manufacturing milk, but the average prices 
in those markets showed somewhat equivalent increases. In 
New England markets Class I prices were 22 cents higher 
than a year earlier in January and February 1966 and in 
March were 44 cents higher than in March 1965. The New 
York-New Jersey Class I price was up this year from the 
corresponding month last year; 15 cents in January, 26 cents 
in February, and 29 cents in March. The Delaware Valley 
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Class I price in the first quarter was the same as a year ear- 
lier and the Southeastern Florida price likewise was the same 
except for an increase of six cents in March 1966 compared 
to March 1965. The Washington, D. C., and Upper Chesa- 
peake Bay Class I prices were eight cents higher in January, 
13 cents higher in February, and 57 cents higher in March 
(reflecting the suspension order) than they were in the cor- 
responding months of 1965. 


Supplies of milk throughout the nation and in the Federal 
milk orders themselves have declined markedly in recent 
months. Class I sales in the Federal order markets have in 
the meantime increased. ‘These supply decreases and sales 
increases have continued at an accelerating rate in recent 
months despite the fact that Class I prices in Federal orders 
have generally advanced. 


In view of the rapid changes which have taken place in the 
national milk supply and in the supply-sales relationships in 
Federal order markets some forestalling of the seasonal price 
decline this year is desirable. Temporary action to main- 
tain Federal order prices at slightly higher levels during the 
next few months will assure that the price increases reflected 
recently will be sustained for a period long enough to influ- 
ence the supply of milk. After this temporary period the 
normal seasonal upturn in prices should maintain adequate 
milk supplies. 


The Class I price formulas used in the Federal order sys- 
tem have reacted substantially, as they are designed to do, 
in response to the supply and demand situation which has de- 
veloped in the milk order areas. However, the abruptness 
of the changes which have taken place in the supply and sales 
situation in Federal milk marketing orders requires amend- 
ments of the Class I price formulas to insure some additional 
income to dairy farmers for a temporary period. This action 
will tend to curb further declines in deliveries which as a 
consequence could result in need for higher prices in the 
future. 


It is not necessary, however, in order to give assurance of 
adequate supplies for Class I needs in Federal orders to 
maintain the suspension actions which were taken on March 2 
and these suspension actions are being terminated. The price 
formulas will thereafter be allowed to operate as herein modi- 
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fied. Although the formulas have substantially responded to 
the changed supply and sales situation in the Federal order 
markets, this response is probably not yet complete and, in 
any case, is not quite sufficient in the present circumstances to 
give assurance of adequate supplies of milk in the Federal 
order markets. 


Accordingly, the orders should be amended to provide that 
in the markets with seasonal reduction in Class I prices the 
formulats are restored to operate normally with the addition 
of 22 cents each month for the period from the effective date 
of this amendment through the period (June or July) when 
the lower seasonal differentials are effective. Such an in- 
crease at this time will give the assurance dairy farmers need 
concerning levels of Class I prices. 


In those markets where a seasonal decline in the stated 
differentials is not provided, it is not feasible to add 22 cents 
per hundredweight to the customary formula. To do so would 
almost certainly result in a sizable contraseasonal decline in 
prices in these markets upon the expiration of this tempo- 
rary increase. For this reason, in these markets it is feasible 
only to provide that prices in May and June will not be less 
than the April Class I price. This assures that even though 
basic prices may decline in a normal pattern during the 
period of seasonally higher production this year, Class I 
prices in these markets will not decline as a consequence 
during this period. Normal seasonal changes in basic prices 
will probably prevent a contraseasonal decline thereafter. 
The level of basic prices as well as the supply-demand situa- 
tion in these markets will be kept under close scrutiny. If 
this situation warrants additional changes in Class I prices 
further hearing will be held. 


It is concluded that no amendment should be made to the 
Delaware Valley order. Various adjustments provided by the 
price formula make it impossible to move prices in accord- 
ance with the present bracket system and achieve precisely 
the same increase provided other markets generally. More- 
over, unlike other markets, prices in this market are deter- 
mined on a quarterly basis. An increase of 20 cents over the 
level which otherwise would result from the formula may be 
achieved by suspending a portion of the price provisions to 
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produce a price of $5.80 for April, May, and June. Separate 
action is being taken which will have this result. 


In the Massachusetts-Rhode Island and Connecticut mar- 
kets, which also have bracketed prices, the 22-cent increase 
in price provided by the New York-New Jersey order amend- 
ment will almost certainly be reflected automatically to pro- 
ducers under these orders. However, to avoid the possibility 
that this might not occur, specified prices are provided. In 
the case of these three markets, revised price announcements 
by the market administrators will be necessary in view of 
the customary announcement of Class I prices in advance of 
the period to which they apply. 


The Youngstown-Warren order provides that its Class I 
price shall be 10 cents more than the Northeastern Ohio Class 
I price. Accordingly, the 22-cent Class I price increase 
adopted in this decision for Northeastern Ohio will be ap- 
plicable in the Youngstown-Warren order without changing 
any provisions in the latter order. 


In the Northwestern Ohio market no price change beyond 
June is provided since by present terms of the order the 
Class I price differentials terminate at the end of June this 
year, requiring further hearing review. 


The Washington, D. C., and Upper Chesapeake Bay orders, 
which were amended effective March 1, 1966, to provide for 
a Class I price of not less than $5.40 through June 1966, pro- 
vide that their Class I price may not differ (after adjust- 
ing for seasonality under the two orders) by more than 15 
cents from the average of the New York-New Jersey and 
Delaware Valley Class I prices. Through June 1966, the New 
York-New Jersey Class I price will be increased 22 cents by 
this decision and the Delaware Valley Class I price will be 
maintained at 20 cents above its normal level. A Washington, 
D. C., and Upper Chesapeake Bay Class I price of $5.62 from 
the effective date of this proposed amendment through June 
1966, which is 22 cents higher than the $5.40 specified in the 
temporary amendments, will insure an alignment of the 
Washington, D. C., and Upper Chesapeake Bay Class I prices 
with those provided by the amendments to the other orders. 
Unless the Class I prices in Washington, D. C., and Upper 
Chesapeake Bay are specified in this way, it is possible that 
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the effect of the increases proposed for New York-New Jersey 
and Delaware Valley Class I prices could cause an unintended 
additional increase in the Class I prices in Washington, D. C., 
and Upper Chesapeake Bay. 


The amendments to these orders should be made effective 
at the earliest possible date even though it may not be at the 
beginning of the monthly accounting periods. There will be 
little difference in returns to producers whether the Class I 
prices are prorated over the month’s utilization based on the 
number of days each price was effetcive or whether two ac- 
counting periods in the same month are established. Each 
handler should be given the option of either filing two re- 
ports for the month or having the two Class I prices prorated 
according to the number of days within the month for which 
the different price levels were effective. The option chosen 
by the handler should be indicated at the time of filing his 
report of receipts and utilization. 


Contract milk: The Class I prices adopted herein should 
apply equally to all Class I milk including milk disposed of to 
governmental agencies on a contract basis. 


Proprietary handlers generally took the position that, if 
Class I prices were raised as a result of the hearing, special 
provision should be made to exempt from the price increase 
certain contracts entered into prior to the hearing. These 
would include all contracts to supply milk to government 
agencies, municipal, State or Federal. They also argued that 
in those markets where the Class I price was affected by the 
suspension orders issued by the Assistant Secretary on March 
1, 1966 (31 F.R. 3383), a similar exemption should apply. 


They claimed that these contracts did not provide for fluc- 
tuations in produce cost and that it would be impossible to 
renegotiate these contracts to take account of increases in the 
levels of the Class I prices. They further contended that at 
the time of submitting bids on contracts already in effect, 
they had been unable to anticipate increases in the Class I 
prices higher than those provided by the existing formulas. 
Thus, they argued special consideration should be given in 
these instances. 


Nearly all cooperative associations taking a position on this 
matter, some of which are engaged in the processing and dis- 
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tribution of fluid milk products, were opposed to any exemp- 
tion for contract milk. They considered any fluctuation in the 
Class I price a part of the normal business risk. 


In preparing bids on a contract which may run for as long 
as 15 months after the date a bid is submitted, a handler 
must anticipate that substantial changes may occur in the 
Class I price level during the life of the contract. Frequently 
there have been substantial decreases in Class I prices. Such 
price declines have served to increase the profit margins of 
handlers serving long-term contracts just as price increases 
have tended to decrease them. Such fluctuations in the Class I 
price are a part of the normal risk of doing business. It is no 
more feasible or desirable to protect a handler from increased 
costs as a result of unforeseen price increases than it is to 
deprive him of increased profits resulting from unanticipated 
price declines. 


Moreover, it has been found that increases in the Class I 
price are necessary to avert present and potential milk short- 
ages. The extra cost of insuring an adequate supply of milk 
for the fluid sales of these markets should be borne by all 
classes of consumers. If contract sales were exempt, it would 
be necessary to further increase the price of the remaining 
Class I milk in order to return the same amount to producers. 
This would be neither equitable nor in the public interest, 
since it would discriminate between the various types of pur- 
chasers, merely because of the pattern of their purchases. 
The housewife should not be required to pay a higher price 
than a government institution simply because she purchases 
milk for her family on a day-to-day basis while the institution 
contracts for a supply for a period ranging from 6 to 12 
months. 


Preferential treatment, therefore, should not be given to 
milk sold under contracts entered into prior to the hearing. 


(2) Emergency action. The due and timely execution of 
the function of the Secretary under the Act imperatively 
and unavoidably requires the omission of a recommended 
decision and opportunity for exceptions thereto on Issue 
No. 1. The conditions in these markets are such that it is 
urgent that remedial action be taken as soon as possible. 
Any delay in informing interested parties of the conclusions 
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made will tend to make ineffective the relief sought. The 
time necessarily involved in the preparation, filing and pub- 
lication of a recommended decision and the filing of excep- 
tions thereto would in this instance contribute to the threat 
of an insufficient supply of milk for these markets. 


The notice of hearing stated that consideration would be 
given to the economic and emergency marketing conditions 
relating to the proposed amendments. Action under the pro- 
cedure described above was requested by numerous parties at 
the hearing. 


It is therefore found that good cause exists for omission of 
the recommended decision and the opportunity for filing 
exceptions thereto. 


Ruling on proposed findings and conclusions: Briefs and 
proposed findings and conclusions were filed on behalf of 
certain interested parties. These briefs, proposed findings 
and conclusions and the evidence in the record were consid- 
ered in making the findings and conclusions set forth above. 
To the extent that the suggested findings and conclusions 
filed by interested parties are inconsistent with the findings 
and conclusions set forth herein, the requests to make such 
findings or to reach such conclusions are denied for the rea- 
sons previously stated in this decision. 


Similar decisions concerning the other two regional hearings 
and containing much the same data on the general and federal 
milk order conditions were also issued on March 31, 1966, and 
published in the Federal Register April 5, 1966 (31 F.R. 5368 
and 31 F.R. 5375). 


18. As a result of the findings in the final Decisions concern- 
ing the declining milk supply trend, the Class I price in each of 
the federal milk marketing orders was increased approximately 
22 cents per hundredweight and such prices were set at a fixed 
level for a period of time until the milk supply trend and the 
effect thereon of the increase in price were ascertained in the 
future (31 F.R. 5609; 36 F.R. 5615; 36 S.R. 5613). 


14. In addition to the amendments to the federal milk market- 
ing orders increasing the general level of the Class I prices, the 
Secretary also took steps to increase the price support level of 
manufacturing grade milk from $3.24 to $3.50 on March 81, 1966. 
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As a result of the actions taken by the Secretary, the decline in 
milk production slowed noticeably, and although a decline in pro- 
duction continued, it was at a slower and more orderly rate rather 
than at the precipitous and accelerated rate which the Secretary 
believed might have occurred had he not taken the suspension 
and amendment actions which prevented a reduction in the re- 
turns to the producers and thereby encouraged them to continue 
producing milk. 


15. The Secretary suspended provisions of milk marketing 
orders on 506 occasions during the period 1939 through 1965. 
Of these suspensions, 257 had an effect on the Class I prices. 
About 38 of these suspended seasonal price changes. Of the 249 
suspensions not affecting Class I prices, all except 34 had some 
effect on the handlers’ monetary obligations, which affected the 
prices received by producers. 


CONCLUSIONS 


In the latter part of 1965 and early 1966, milk supply and pro- 
duction began to decrease rather than to increase as they had 
done consistently for many years, and many farmers were leav- 
ing milk production for other enterprises (31 F.R. 5360). At the 
same time, consumer demand for milk was rising. 


Because of a serious threat to the nation’s milk supply, the 
Secretary of Agriculture determined that emergency action was 
necessary. An emergency price stabilization, to induce higher 
production, was thought to be necessary. Each of the federal milk 
marketing orders involved herein contained a Class I price for- 
mula which provided for automatic seasonal adjustment. That 
is, in fall and winter months when production tends to be low, 
the price is set higher than in the spring and summer, when 
production tends to be high. Thus the Class I price was to de- 
cline automatically on March 1 in some orders, and on April 1 
in others. 


To accomplish the desired price stabilization, on March 1, 1966, 
the Secretary suspended, without a hearing, the automatic sea- 
sonal price decline provisions in the Class I price of the orders 
involved so that the price for the previous month was continued 
without reduction (31 F.R. 3383). The suspension action applied 
to 36 milk orders, and the Class I price in 9 other orders was 
tied directly to one of these 36 orders. The remaining 29 milk 
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orders did not contain seasonal provisions, so no suspension action 
was necessary as to them. 


On March 1, 1966, the Secretary also simultaneously issued 
notices of three public hearings to cover every milk order then in 
effect to determine the “appropriate levels of Class I prices to be 
established for the next several months * * *” (31 F.R. 3465- 
3466). About 40 days later, following the public hearings, the 
Secretary terminated the suspension and provided for price in- 
creases in the Class I prices of the orders. 


The primary issue raised by petitioners is whether § 8c(16) of 
the Act (7 U.S.C. 608c(16)) gives the Secretary the authority to 
act as he did, or whether § 8c(18) of the Act (7 U.S.C. 608c (18) ) 
requires a prior notice and hearing. 


I. Section 8c(16) Authorizes The Secretary To Suspend Any 
Provision, Including A Pricing Provision, Whenever Such Pro- 
vision Obstructs Or No Longer Tends To Effectuate The Act 


Section 8c(16) of the Act provides (7 U.S.C. 608c(16)): 


The Secretary of Agriculture shall, whenever he finds that 
any order issued under this section, or any provision thereof, 
obstructs or does not tend to effectuate the declared policy of 
this chapter, terminate or suspend the operation of such order 
or such provision thereof. 


It is clear from the facts outlined in the Findings of Fact that 
the Secretary had reasonable grounds for believing that the pro- 
visions of the orders that would have provided for a seasonal 
price decline on March 1 or April 1, 1966, obstructed and did not 
tend to effectuate the declared policy of the Act.” It is the policy 


of the Act, inter alia, to “insure a sufficient quantity of pure and 
wholesome milk” (§ 8c(18)). The plain terms of § 8c (16) author- 
ize the action taken under the circumstances of this case, and 
there is no basis for reading in an exception not stated in § 8c(16), 
or for giving a narrow reading to § 8c(16) because of the provi- 
sions of § 8c (18), relied on by the petitions. 


19. Since the Hearing Examiner agreed with the petitioners’ contention that there 
is no dispute as to any material fact, the respondent's contention that an extreme 
emergency situation existed must be acpeted for the purposes of this case. Otherwise, 
the case would have to be remanded for a hearing. The petitioners’ counsel, at the 


oral argument, did not dispute the existence of an emergency situation, 
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Section 8c(18) provides: 


The Secretary of Agriculture, prior to prescribing any 
term in any marketing agreement or order, or amendment 
thereto, relating to milk or its products, if such term is to fix 
minimum prices to be paid to producers or associations of 
producers, or prior to modifying the price fixed in any such 
term, shall ascertain the parity prices of such commodities. 
The prices which it is declared to be the policy of Congress to 
establish in section 602 of this title shall, or the purposes of 
such agreement, order, or amendment, be adjusted to reflect 
the price of feeds, the available supplies of feeds, and other 
economic conditions which affect market supply and demand 
for milk or its products in the marketing area. Whenever the 
Secretary finds, upon the basis of the evidence adduced at the 
hearing required by section 608b of this title or this section, 
as the case may be, that the parity prices of such commodities 
are not reasonable in view of the price of feeds, the avail- 
able supplies of feeds, and other economic conditions which 
affect market supply and demand for milk and its products 
in the marketing area or, in the case of orders applying only 
to manufacturing milk, the production area to which the con- 
templated agreement, order, or amendment relates, he shall 
fix such prices as he finds will reflect such factors, insure a 
sufficient quantity of pure and wholesome milk, and be in the 
public interest. Thereafter, as the Secretary finds necessary 
on account of changed circumstances, he shall, after due 
notice and opportunity for hearing, make adjustments in such 
prices. 


The Hearing Examiner concluded that “(18), as a later and 
specific provision applicable to milk only, prevails over (16), and 
requires notice and hearing to change a price in the Milk Orders 
here involved” (Recommended Decision, p. 9). For the reasons 
stated below, I disagree with his conclusion as to both the “later” 
and the “specific” aspects of the matter. 


Sections 8c(16) and (18) of the Act were enacted simultane- 
ously. Section 8c(16) was originally added to the Agricultural 
Adjustment Act of 1933 by an amendment in 1935 (49 Stat. 750, 
760), whereas § 8c(18) first appeared in the Agricultural Mar- 
keting Agreement Act of 1937 (7 U.S.C. 601 et seq.). But in 1987, 
Congress reenacted § 8c(16) at the same time § 8c(18) was 
enacted for the first time. Section 1 of the Agricultural Market- 
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ing Agreement Act of 1937 (50 Stat. 246), provided (emphasis 
added) : 


{T]he following provisions of the Agricultural Adjustment 
Act, * * * having been intended to be effective irrespective 
of the validity of any other provision of that Act are ex- 
pressly affirmed and validated, and are reenacted without 
change except as provided in section 2: 


* * * 


(e) section 8c (relating to orders [including § 8c(16)]); 


Section 2 of the same Act provided that the “following provi- 
sions, reenacted in section 1 of this Act [including § 8c], are 
amended,” inter alia, by “adding at the end” of § 8c a new sub- 
section, which was § 8c(18) (50 Stat. 246-247). Hence §§ 8c(16) 
and (18) became parts of the 1937 Act simultaneously, Congress 
obviously having been aware of the existence and effect of all 
sections of the earlier Act, including § 8c(16). No weight or 
special construction can or should be placed on either because of 
the order of its enactment. 


Similarly, there is no basis for regarding § 8c(18) as a spe- 
cific provision which undercuts, or overrides, § 8c(16). Sections 
8c(16) and (18) plainly reflect two different statutory proce- 
dures, designed to be used in different situations. Section 8c(18), 
which must be read with §§ 8c(3), (4), (16)(C), and (17) of 
the Act (7 U.S.C. 608¢(3), (4), (16)(C) and (17))," shows 


11. 8¢(3) Notice and hearing. 

Whenever the Secretary of Agriculture has reason to believe that the issuance of 
an order will tend to effectuate the declared policy of this chapter with respect to 
any commodity or product thereof specified in subsection (2) of this section, he shall 
give due notice of and an opportunity for a hearing upon a proposed order. 

8c(4) Finding and issuance of order. 

After such notice and opportunity for hearing, the Secretary of Agriculture shall 
issue an order if he finds, and sets forth in such order, upon the evidence introduced 
at such hearing (inaddition to such other findings as may be specifically required hy 
this section) that the issuance of such order and all of the terms and conditions 
thereof will tend to effectuate the declared policy of this chapter with respect to such 
commodity. 

8¢e(16)(C) Termination of orders and marketing agreements. 

The termination or suspension of any order or amendment thereto, or provision 
thereof, shal Inot be considered an order within the meaning of this section. 

8¢(17) Provisions applicable to amendments. 

The provisions of this section and section 608d of this title applicable to orders 
Shall be applicable to amendments to orders: Provided, That notice of a hearing upon 
a proposed amendment to any order issued pursuant to this section, given not less 
than three days prior to the date fixed for such hearing, shall be deemed due notice 
thereof. 
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that when pricing provisions initially are to become parts of an 
order, or when an amendment is to be promulgated, a hearing is 
required. Section 8c(16), on the other hand, requires the Secre- 
tary to suspend or terminate any provision of an order whenever 
he finds that the provision obstructs or does not tend to effectuate 
the policy of the Act . Once these specified conditions are found 
to exist, the Secretary has no alternative but to suspend or ter- 
minate the offending provision. Section 8c(18) applies to the 
amendment of an order’s pricing provisions, whereas § 8c(16) 
applies to the suspension or removal of any provision, upon cer- 
tain specified grounds. 


In most instances, the § 8c(16) suspension procedure could not 
be used to produce the same result that could be produced in a 
§ 8c(18) amendment procedure, following a hearing. (That is 
undoubtedly why there were only 506 suspension actions in all 
of the milk orders from 1939 to 1965, while there were many 
thousands of amendment actions, following hearings, during the 
same time period.) For example, if the Class I price is $4.80, 
and a seasonal decline would lower it to $4.60, if the Secretary 
believes that a price of $4.90 is appropriate, he could generally 
reach the price of $4.90 only by means of an amendment proce- 
dure following a hearing. But he could, at least, temporarily 
maintain the price of $4.80 by suspending the provisions provid- 
ing for the seasonal price decline. As previously stated, we de- 
cide no more in this case than the issue actually involved, viz., 
that the Secretary can, in an emergency situation, terminate 
seasonal price decline provisions pending the completion of the 
amendment procedure following public hearing.” 


The suspension authority—which does not require a hearing— 
is not limited by the hearing procedure applicable to the issuance 
or amendment of an order. Specifically, the last sentence of 
§ 8c(18), providing that thereafter, ‘‘as the Secretary finds neces- 
sary on account of changed circumstances, he shall, after due 
notice and opportunity for hearing, make adjustments in such 
prices” (emphasis supplied), refers to adjustments by means 
of the amendatory process. The entire context of § 8c(18) shows 
that the word “adjustments” is referring to adjustments of pric- 
ing by means of an amendment to an order. Section 8c(18) 
should not be construed to prohibit the use of the suspension 





12. Nothing in this decision should be construed as casting doubt on the validity 
of the use of the suspension authority in other circumstances. But there is no need 
to consider hypothetical issues in this case. 
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power, where it is appropriate, merely because such suspension 
affects milk prices. 


The propriety of this construction is borne out by other provi- 
sions of the Act. Section 8c(17) of the Act (7 U.S.C. 608c(17) ) 
provides that: 


The provisions of this section * * * applicable to orders 
shall be applicable to amendments to orders * * *. 


Section 8c(16) (C), immediately preceding, provides that: 


The termination or suspension of any order or amendment 
thereto, or provision thereof, shall not be considered an order 
within the meaning of this section (emphasis added). 


Thus Congress sought to make it clear that the procedural re- 
quirements of the issuance-amendment process in §§ 8c(3), (4), 
(17), and (18) are separate and distinct from the termination- 
suspension process in § 8c(16). A hearing is required only 
for orders or amendments thereto, but not for suspensions, 
which are not “orders” or “amendments” to orders (7 U.S.C. 
608c (16) (C)). 


There are no exceptions, express or implied, from the cate- 
gorical requirement in § 8c(16) that “any provision” of an order 
that obstructs or does not tend to effectuate the declared policy 
of the Act must be terminated or suspended by the Secretary. 
Even though the section plainly states “any” provision, peti- 
tioners would have it read “any provision not affecting price.” 
The word “any” is a broad and comprehensive term (see, ¢.g., 
United States v. Rosenwasser, 323 U. S. 360, 368; F.D.I.C. v. 
Winton, 131 F.2d 780, 782 (C.A. 6); Kuhlman v. W. A. Fletcher 
Co., 20 F.2d 465, 468 (C.A. 2) ; Keystone Tankship Corp. v. Willa- 
mette Iron & Steel Co., 222 F. Supp. 320, 322 (D. Ore.)), and 
there is no basis for engrafting an exception not stated. 


If Congress had intended to require a hearing prior to any 
suspension action affecting price, it could easily have excepted 
pricing provisions from the all-inclusive terms of § 8c(16). 


The logical conclusion of petitioners’ contentions with respect 
to § 8c(18) is that suspension or termination without hearing are 
improper as to any provision directly affecting price. Since the 
purpose of a milk order is to set minimum milk prices (Stark v. 
Wickard, 321 U. S. 288, 291-301), there are few important pro- 
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visions in an order that do not affect price. If petitioners’ argu- 
ment were followed to its logical conclusion, § 8c(16) would 
apply principally, or only, to the reporting and administrative 
provisions of a milk order. This would emasculate the effective- 
ness of this section. It is an elementary rule of statutory con- 
struction that an interpretation is not favored which renders 
ineffective or nullifies a part of a statutory measure. Meaning 
and significance should be given to all the provisions of a statute. 
United States v. Menasche, 348 U. S. 528, 588; Power Comm’n v. 
Panhandle Co., 337 U. S. 498, 514; Ginsberg & Sons v. Popkin, 
285 U. S. 204, 208; Ex parte Public Bank, 278 U.S. 101, 104. 


Apparently to avoid the appearance of emasculating § 8c (16), 
petitioners concede that the section is important to the “scheme 
of the Act” (Pe. 1971 Brief, p. 39). They state (ibid.): 


The Secretary is clearly authorized under § 8c(16) to sus- 
pend or terminate an Order completely, or to suspend or 
terminate pricing under an order, or to suspend or terminate 
pricing for certain groups (such as those shipping to a speci- 
fied geographical area), without notice or hearing if the 
objectives of the statute are not being achieved. 


These actions would not be improper, petitioners assert, be- 
cause they “would not adjust the Order prices, but would simply 
temporarily or permanently withdraw Federal regulation of pric- 
ing * * *.” This is a most difficult distinction to accept. It 
would be difficult to imagine an action which would have greater 
effect upon milk prices than termination or suspension of all pric- 
ing provisions in an Order. This would, in effect, “adjust” the 
Class prices from whatever level they were to zero. There is no 
basis for regarding § 8c(16) as applicable only to such a drastic 
procedure. That construction would be completely disruptive to 
the regulatory program. In the normal situation, there is a need 
to effectuate some change in an order or to preserve the status 
quo. Withdrawing the pricing provisions completely would lead 
to chaotic conditions. 


It should be further noted that, because of the separate func- 
tions of the two sections, giving full effect to § 8c(16) as written 
does not “emasculate” § 8c(18), as petitioners argue. The major 
purpose of § 8c(16) is to provide a safeguard against the mal- 
functioning of marketing orders due to rapid changes in eco- 
nomic and marketing conditions. Pricing provisions can cause 
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the malfunctioning of an order more readily than any other pro- 
visions (see 31 F.R. 5360). By its very nature, however, a sus- 
pension such as the one involved here is temporary, and the 
result reached by the suspension may often not be precise enough 
to effectuate a long-term change which is desired. In the circum- 
stances, the mergency suspension procedure must be followed by 
a formal amendment hearing under § 8c(18) to reach the pre- 
cise result desired. The two sections thus operate in a comple- 
mentary manner.“ 


Another complementary provision to the suspension power is 
found in § 8c(17) of the Act (7 U.S.C. 608c(17)), which allows 
the hearing process to be expedited when necessary by allowing 
the notice period prior to a hearing to be shortened to three days. 
Thus §§ 8c(16), (17), and (18) allow the Secretary to act imme- 
diately to suspend a provision of an order, while setting the 
hearing-amendment process in motion immediately thereafter. 
This is a course of action authorized by statute, and was followed 
by the Secretary here. 


The petitioners argue that the three-day notice provision is the 
only emergency procedure authorized by the Act. The respondent, 
on the other hand, contends that the amendatory process ordi- 
narily takes about six months, and that even under the emergency 
conditions involved in the present case, it took about 40 days. 
In practice, the amendatory process is not always fast enough to 
achieve the desired administrative objective, and the suspension 
authority in § 8c(16) thus supplements the three-day notice 
provisions in appropriate circumstances. 


Sections 8c(16) and (18) are thus distinct in their terms, their 
methods of operation, and their purposes. It follows that peti- 
tioners’ argument that § 8c(18) is a “specific” statutory provi- 
sion which overrides the “general” provisions in § 8c(16) is 
inapposite. The argument would have more weight if, for exam- 
ple, § 8c(16) applied to amendments of orders generally, while 
§ 8c(18) applied only to amendments of pricing provisions (cf., 
Fourco Glass Co. v. Transmirra Co., 353 U. S. 222; Ginsberg & 
Sons v. Popkin, 285 U. S. 204). But that is not the case here. 
Sections 8c(16) and (18) are separate and distinct, and one is 
not a specific version of the other. Section 8c(16) is a separate, 

13. Note, as previously stated, this dectsion should not be construed as casting 
doubt on the use of the suspension power in a situation where a public hearing does 


not follow thesuspension procedure. But it will be time enough to determine the 
validity of such action if it is presented in an actual case. 
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specific provision itself which covers the Secretary’s duty and 
power to suspend or terminate any provision of an order. Section 
8c(18) is likewise a separate, specific provision which prescribes 
the procedure for issuing and amending milk marketing order 
provisions. 


The petitioners contend that the suspension action was also 
invalid because the Secretary did not suspend a “provision” of an 
order, as that term is used in § 8c(16) (A). However, it is clear 
that the Secretary suspended a “provision” of each of the rele- 
vant milk orders. For example, in the St. Louis milk order (7 
CFR, 1966 Supp., 1062.51), the Class I price provision was as 
follows—the interlined words being those suspended in the March 
1 suspension action: 


§ 1062 Class prices. 


Subject to the provisions of §§ 1062.52 and 1062.53, the 
class prices per hundredweight shall be as follows: 


(a) Class I milk price. The Class I price shall be the basic 
formula price for the preceding month plus $1.60 during the 
months of August, September, October, and November, plus 
$1.40 during the months of December, January, February, 
and July; and plus $1.20 during all other months. Such price 
shall be increased or decreased by whatever amount the 
Class I price computed pursuant to Part 1030 (Chicago) of 
this chapter is increased or decreased by the supply-demand 
adjuster computed for such month under such part; and plus 
or minus the amounts provided in subparagraphs (1) and 
(2) of this paragraph: Provided, that the Class I price for 
December 1965 and January and February 1966 shall be 
$4.80 and for March through June 1966 shall be $4.60. 


The provisions suspended were those words and phrases which 
would have resulted in the seasonal reduction. 


Similarly, in the New York-New Jersey milk order (7 CFR, 
1966 Supp., 1002.40(a) (11)), the Secretary suspended the provi- 
sions which would have resulted in a price reduction. In this 
instance, the seasonal reduction was set out or encompassed in 
a table. A result determined each month pursuant to a specified 
formula was to be multiplied by the following seasonal adjust- 
ment factor: 
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January 1.05 
February 1.03 
March 1.00 
April 94 
May 88 
June 88 
July 95 
August 1.00 
September 1.04 
October 1.07 
November 1.09 
December 1.07 


The interlineations again indicate the provisions suspended, 
which resulted in a continuation of the March price during the 
month of April. 


In each of the various milk orders involved, the Secretary at- 
tempted, insofar as possible, to maintain the existing price by 
suspending words, phrases, and paragraphs which would have 
resulted in a seasonal reduction in price. 


The direction and authorization in § 8c(16)(A) to suspend 
any order “or any provision thereof” that obstructs or does not 
tend to effectuate the declared policy of the Act should be con- 
strued to authorize the Secretary to suspend any words, phrases, 
sentences, figures, paragraphs, or other portions of an order. 
Each of the relevant orders had language or figures which in 
some manner provided for a seasonal price decline, and the sus- 
pension of the language or figures which would have provided 
for such a seasonal price decline was the suspension of “provi- 
sions” of the relevant orders. There is no basis for giving a 
narrow, unnatural interpretation to the term “provision” in 
§ 8c(16) (A). 


II. The Secretary of Agriculture Has Consistently Interpreted 
Section 8c(16) As Authorizing Suspension Actions Such As 
That Involved Here 


The Hearing Examiner correctly found (Recommended Deci- 
sion, p. 8, Finding No. 10) that the Department of Agriculture 
has for “some time” interpreted the Act as authorizing suspen- 
sion actions such as the one involved in this case. The present 
suspension of provisions affecting class prices was preceded by 
257 similar suspension actions, the earliest occurring in 1942 
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(see 7 F.R. 9385 and 7 F.R. 10905). For example, on March 25, 
1948, the Secretary suspended the operation of the seasonal price 
change provisions in the New York Metropolitan marketing area 
for several weeks during the month of April, 1943 (8 F.R. 3749). 
This suspension was accomplished, like the present one, by re- 
moving from the Order the words necessary to continue the price 
from the preceding month. Similar suspensions of seasonal price 
changes were accomplished that year in other orders (see 8 F.R. 
4145; 8 F.R. 5358; 8 F.R. 6918). 


Attached hereto as Appendix A is a list of Federal Register 
citations to the 257 occasions between 1942 and 1965, just before 
the instant petition was filed, in which the Secretary suspended 
class pricing provisions. Each of these suspensions was accom- 
plished without a hearing, and each directly affected the class 
price handlers were obligated to pay for milk received under the 
various orders. 


In addition, during the period 1939-1965, 506 suspension actions 
(including the foregoing 257) were taken by the Secretary, with- 
out a hearing, and only 34 of the 506 had no effect on the handler’s 
monetary obligations (see Ex. 1 attached to the respondent’s 
brief). Hence the Secretary’s use of the suspension authority, 
without a hearing, in circumstances directly or indirectly affect- 
ing pricing, is a long and well established practice dating back 
to 1939. 


Since these early years, the Secretary has regularly and con- 
sistently suspended, without prior hearing, class pricing provi- 
sions and other provisions affecting a handler’s monetary obliga- 
tions, which obstructed or did not tend to effectuate the policy of 
the Act, as he was required to do by § 8c(16). 


The Secretary’s view that § 8c(16) gave him authority to sus- 
pend class pricing provisions was reenforced by Solicitor’s Opin- 
ion Number 5182, issued to the Secretary on October 17, 1945 
(attached hereto as Appendix B). In that opinion, the Solicitor 
of the Department of Agriculture (now the General Counsel), 
responded to the Secretary’s request for an opinion on a sus- 
pension action by which the pricing formula in the New York 
order was suspended without a hearing, and a different price was 
thereby made effective. The Secretary was advised that such 
action was valid, as follows (footnotes in the original) : 
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* * * It is apparent, of course, that the proposed suspen- 
sion effectuates a change which is in effect tantamount to an 
amendment. * * * 


The Congress recognized that, in view of the variative cir- 
cumstances from time to time in milk marketing, situations 
may arise in which it is necessary or appropriate, in order to 
keep the regulation in accord with the policy of the statute, 
to change an order by merely suspending a provision in the 
order. The statute provides that the Secretary “shall, when- 
ever he finds that any order . . ., or any provision thereof, 
obstructs or does not tend to effectuate the declared policy of 
this title, terminate or suspend the operation of such order or 
such provision thereof.” * Of more significance, however, is 
the plain provision in the statute that any such suspension is 
not “an order within the meaning of this section.” * It is only 
with respect to an order or an “order amending an order” 
that a public hearing must be held and requisite producer 
approval obtained. The Congress foresaw that instances 
may arise in which a provision in an order should be sus- 
pended—and the statute provides that a provision may be 
suspended—by the Secretary even though the suspension is 
equivalent in effect to an amendment. 


It is a well established rule that contemporaneous and long- 
standing construction of an Act by the agency charged with ad- 
ministering it is given substantial weight when construing the 
statute. Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 
315; Mazer v. Stein, 347 U.S. 201, 213; United States v. Leslie 
Salt Co., 350 U.S. 383, 396; Corn Products Co. v. Commissioner, 
350 U.S. 46, 53; Ideal Farms, Inc., v. Benson, 288 F.2d 608 (C.A. 
3; 1 Davis, Administrative Law (1958), § 5.06. As Judge Frank 
said for the Court in Queensboro Farms Products, Inc. v. Wick- 
ard, 137 F.2d 969, 980 (C.A. 2) : 


The Supreme Court has admonished us that interpretations 
of a statute by officers who, under the statute, act in admin- 
istering it as specialists advised by experts must be accorded 


2. Section 8c(16) (A) of the act. The underscoring is supplied. 

3. Section 8c(16) (C) of the act. 

4, This includes, also, the price adjustments referred to in the last sen- 
tence in section 8c(18) of the act inasmuch as any such price adjustment 
may be made effective only by means of an order or an order amending an 
order. 
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considerable weight by the courts. If ever there was a place 
for that doctrine, it is, as to milk, in connection with the ad- 
ministration of this Act. 


The Act has been amended on numerous occasions since its 
original enactment (see, e.g., Act of February 10, 1942, 50 Stat. 
85, ch. 52, §§ 2, 3; Act of August 1, 1947, 61 Stat. 707, 710, 
ch. 425, §§ 2, 4; Act of August 28, 1954, 68 Stat. 907, ch. 1041, 
Title IV, § 401(b)-(d) ; Act of August 8, 1961, 75 Stat. 304, Pub. 
L. 87-128, Title 1, § 148(3, 4) ; Act of Nov. 8, 1965, 79 Stat. 1270, 
Pub. L, 89-330, § 1(b) ; Act of June 25, 1970, 84 Stat. 333, Pub. L. 
91-292, § 1(2); Act of January 1, 1971, 84 Stat. 2040, Pub. L. 
91-670, Title I, § 101, Title II, § 201). While not weighty (see 
Zuber Vv. Allen, 396 U.S. 168, 183, 185, 193), some slight support 
for the Department’s position stems from the fact that the De- 
partment’s construction has remained undisturbed by Congress 
for many years. United States v. Leslie Salt, 350 U.S. 383, 396-97. 

Petitioners strongly contend, however, that the “official inter- 
pretation” by the Department of Agriculture has consistently 
been that notice and hearing are required by § 8c(18) prior to 
the Secretary’s taking any action which affects milk prices. In 
support of this contention, petitioners cite a number of Depart- 
mental bulletins, reports, and speeches. An examination of this 
material, however, reveals that petitioners’ position is unfounded. 


Petitioners rely upon, as being of “controlling importance,” 
a report on the Department’s procedural duties under the 1937 
Act issued shortly after the statute became law. (Sellers, “Ad- 
ministrative Procedure and Practice in the Department of Agri- 
culture under the AMAA of 1937” (1939) ). The language of the 
report quoted at pages 15-16 of petitioners’ 1971 brief merely 
recites the language of the statute itself and does not deal at all 
with the problem of whether the Secretary’s power to suspend is 
any less broad than § 8c(16) says it is. It is undisputed (see 
Resp. Brief, p. 34) that the Act requires a hearing whenever 
milk pricing provisions are initially set or changed by the amend- 
atory procedure (7 U.S.C. 608c(4), 608c(18)). Although the 
report recognized the existence of a separate power to terminate 
(1939 Report, p. 7), it was not discussed more fully because the 
purpose of the report was to outline the hearing required of the 
Department under the new Act. The report specifically stated, 
p. 64: 





ect Ss Ss eS Ss Ss Oo 


BUSH DAIRY, INC. e¢ al. 1529 
Cite as 31 A.D. 1479 


The procedure heretofore discussed relates to administra- 
tive hearings required by specific terms of the statute. These 
by no means, however, exhaust the possibilities of adminis- 
trative procedure in the actual operation of the statute. 


The petitioners also rely upon statements made by Department 
of Agriculture representatives before Senate and House Com- 
mittees, which allegedly establish that, “without exception, public 
hearings are held before fixing or adjusting milk prices” (Pet. 
1971 Brief, pp. 16-19). The conclusion which must be reached, 
however, is that in the instances cited, the witnesses were refer- 
ring to either the initial issuance of a milk order or to the amend- 
ment process in § 8c(18). No testimony was given concerning 
the termination or suspension power of § 8c(16). 


The 1950 testimony of Mr. Anderson, Deputy Director of the 
Dairy Branch, relied on by the petitioners in their 1971 brief, 
pp. 16-17, alluded to the fact that a hearing was necessary when 
orders are promulgated, and that interested parties can subse- 
quently ask for a hearing to suggest amendments to the price 
already fixed (“Utilization of Farm Crops: Milk and Dairy Prod- 
ucts,” Hearings Before a Subcommittee of the Committee on 
Agriculture and Forestry Pursuant to S.R. 36 and S.R. 198, 
United States Senate, 8lst Cong., 2d Sess., pt. 4 at 1864-65 (July 
27, 1950) ). There was no testimony on § 8c(16), or the relation- 
ship of that section to § 8c(18). 


In April of 1955, Mr. Forest, Director of the Dairy Division, 
gave further testimony (Petitioners’ 1971 Brief, pp. 17-18) on 
milk marketing (“Study of the Dairy Industry,” Hearings Before 
the Subcommittee on Dairy Products of the House Committee on 
Agriculture, 84th Cong., 1st Sess., Ser. M, pt. 1 (April 19, 1955) ). 
He states at pages 34-35 that hearings are necessary to establish 
a price-fixing formula for an order, and that if a pricing formula 
does not reflect “supply-demand conditions in a local area * * * 
we always go to a public hearing.” The only thing this statement 
can mean, however, is that when the amendment procedure of 
§ 8c(18) is used, a hearing is held. This must be true because 
the Secretary, only a few weeks before the testimony in question, 
had suspended price provisions in an order without a hearing 
(20 F.R. 1961, March 30, 1955), and did so several times that 
year (20 F.R. 6509; 20 F.R. 8281; and 20 F.R. 8773). Thus, when 


14. The material relied upon by the petitioners appears at pp. 48-50 of the report 
and was, therefore, part of the “procedure heretofore discussed.” 
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placed in proper context, the testimony relied upon states no 
more than what is conceded and does not help with a resolution 
of the issue in this proceeding. 


Other sources of Departmental views cited by petitioners are 
of no greater help to their position. The 1956 publication cited 
in the second footnote on page 21 of petitioners’ 1971 brief (Mis- 
cellaneous Publication 732) had been specifically swpedseded by a 
subsequent document before petitioners’ brief was filed (see “The 
Federal Milk Marketing Order Program,” Marketing Bulletin 27, 
U.S.D.A., A.M.S. (1963)). This subsequent Bulletin describes in 
detail at pages 8-18 the procedures, including notice and hearing, 
necessary before issuance of an order or an amended order. Then 
at page 19 it is stated that “suspension orders deleting particular 
provisions may be issued without following the usual procedures 
involved in amendment actions.” The Secretary’s separate sus- 
pension power, as set out in § 8c(16), is thus specifically recog- 
nized, and is not seen as being limited by § 8c(18). 


The remainder of petitioners’ authorities are to the same effect. 
In Rojko, “Demand and Price Structure for Dairy Products” 
(U.S.D.A. Tech. Bull. 1168 (1957) ), cited at p. 19 of petitioners’ 
1971 brief, no mention at all is made of suspension or termina- 
tion of order provisions. In “Questions and Answers on Federal 
Milk Marketing Orders” (U.S.D.A., AMS-122 (1956) ), the neces- 
sity for a hearing when an order is issued is set out, but there 
is no discussion of suspension or termination. In E. Harris and 
I. Hedges, “Formula Pricing of Milk For Fluid Use” (U.S.D.A. 
Farm Credit Admin., Misc. Rep. 127 (1948)), cited at p. 19 of 
petitioners’ 1971 brief, the authors discuss only issuing and 
amending orders. There is no discussion of the suspension or 
termination power. 


Thus there is nothing in the material cited by petitioners 
which bears directly on the issue of the relationship between 
§§ 8c(16) and (18). Moreover, the Secretary’s construction of 
the Act was clearly revealed on 506 occasions between 1939 and 
1965 when he suspended provisions without a hearing, most of 
which affected the handlers’ monetary obligations. Specifically, 
257 of these suspension actions, without a hearing, directly af- 
fected class prices. None of the obscure references relied upon 
by the petitioners can rub out these hundreds of actions reveal- 
ing the Secretary’s long standing and settled construction of the 
Act. 
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III. The Legislatvie History Of The Act Casts No Light On The 
Relationship Between Sections 8c(16) and (18) 


The legislative history of the Act is not helpful in determining 
the scope of the Secretary’s power under § 8c(16). The parties 
both agree that there is no significant history connected with 
§ 8c(16) (Pet. 1971 Brief, pp. 35-36; Resp. Brief, p. 41). The 
House and Senate Committee reports merely summarize the lan- 
guage of the section (S. Rep. No. 1011, 74th Cong., 1st Sess. 
(1935) ; H. Rep. No. 1241, 74th Cong., Ist Sess. (1935)). 


From this, however, petitioners assert that nowhere is the 
Secretary given a “grant of affirmative regulatory power * * * 
to implement administrative pricing decisions without a hearing” 
(Pet. 1971 Brief, p. 36). Yet, the converse of this argument is 
just as plausible. That is, nowhere is it indicated in the legisla- 
tive history that Congress intended the Secretary to have any- 
thing less than the broad suspension power set out on the face of 
§ 8c(16). No weight can be given to any argument in this case 
based on legislative history. 


Petitioners further assert that § 8c(18) was placed in the Act 
in 1937 to overcome the objections raised in several Supreme 
Court decisions to the constitutionality of the administrative pro- 
cedures in some agencies (see Panama Refining Co. v. Ryan, 293 
U.S. 888; Schechter Poultry Corp. v. United States, 295 U.S. 495). 
These cases and, more directly, Morgan v. United States, 298 
U.S. 468, are seen as the impetus for setting out in § 8c(18) the 
Secretary’s procedural obligations in fixing milk prices. The 
presence of § 8c(18) in the 1937 Act was, petitioners assert 
(1971 Brief, p. 15), one of the main reasons why the Supreme 
Court reversed the Panama Refining-Schechter trend and upheld, 
in United States v. Rock Royal Cooperative, 307 U.S. 533, the 
administrative processes of the Department of Agriculture set 
out in the Agricultural Marketing Agreement Act of 1937. 


First, even if everything petitioners assert were accepted, it 
would be no aid in resolving the issue raised by their petition. 
That is, namely, what is the relationship between the Secretary’s 
power under § 8c(16) and his responsibilities under § 8c(18). 
Even if Congress enacted § 8c(18) to cure deficiencies in the 
prior Act, Congress also concurrently “affirmed,” “validated” and 
“reenacted without change” § 8c(16), which authorized, and 
directed, the Secretary to take certain action without a hearing. 
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There is nothing to support the view that Congress intended for 
§ 8c(18) to be a restraint on other power given to the Secretary 
in § 8c(16). 


In addition, a reading of the Rock Royal case (307 U.S. 533), 
in which the Court upheld the constitutionality of the 1937 Act, 
reveals that the prior cases, such as Schechter (295 U.S. 495), 
were distinguished because of many specific legislative guidelines 
set forth in the 1937 Act; nothing was said in Rock Royal in the 
discussion as to the constitutionality of the Act about the hearing 
procedure in § 8c(18). The Court stated in Rock Royal (307 
U.S. at 575): 


Unlike the language of the National Industrial Recovery Act 
condemned in the Schechter case, * * * the tests here to de- 
termine the purpose and the powers dependent upon that 
conclusion are defined. In the Recovery Act the Declaration 
of Policy was couched in most general terms. In this Act it 
is to restore parity prices, § 2. 


The Court then enumerated many terms of the Act, both those 
present before 1937 and those first inserted in 1937, which bolster 
the conclusion that constitutionally-required standards were pres- 
ent. Among these was the legislative standard in § 8c(18) to 
guide the Secretary when parity prices were not reasonable; but 
the Court, in discussing § 8c(18), as it relates to the constitu- 
tionality of the Act, did not mention the provisions in § 8c(18) 
for a hearing as to “adjustments” in prices. The complete dis- 
cussion by the Court in this respect is as follows (307 U.S. at 
576-577) : : 


A further provision of the Act is to be noted as it was em- 
ployed as a standard to determine the minimum price. This 
is § 8c(18). Acting under this section, the Secretary fixed 
a fluctuating minimum price based upon wholesale butter 
prices in New York. While it is true that the determination 
of price under this section has a less definite standard than 
the parity tests of §§ 2 and 8e, we cannot say that it is be- 
yond the power of the Congress to leave this determination 
to a designated administrator, with the standards named. 
The Secretary must have first determined the prices in ac- 
cordance with § 2 and § 8e, that is, the prices that will give 
the commodity a purchasing power equivalent to that of the 
base period, considering the price and supply of feed and 
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other pertinent economic conditions affecting the milk market 
in the area. If he finds the price so determined unreasonable, 
it is to be fixed at a level which will reflect such factors, pro- 
vide adequate quantities of wholesome milk and be in the 
public interest. This price cannot be determined by mathe- 
matical formula but the standards give ample indications of 
the various factors to be considered by the Secretary. 


Thus, contrary to what petitioners imply (Pet. 1971 Brief, 
p. 15), the Court did not sustain the validity of the Act because 
of the hearing provisions of § 8c (18). 


In the paragraph preceding the one just quoted as to § 8c(18), 
the Court referred to the hearing provisions in other sections of 
the Act, but these hearing provisions were not central to the 
Court’s decision as to the constitutionality of the Act. The com- 
plete discussion by the Court, in this respect, is as follows (307 
U.S. at 576): 


It is further to be observed that the Order could not be 
and was not issued until after the hearing and findings as 
required by § 8c(4). Public hearings were held at Albany, 
Malone, Syracuse, Elmira, and New York from May 16 to 
June 7, 1938, with four days’ recess. Nearly three thousand 
pages of testimony were introduced, eighty-eight documen- 
tary exhibits and some twenty briefs by interested parties 
were filed. On July 23, 1938, the Secretary, in the Federal 
Register, notified the public of his findings and the terms of 
the Order and again invited comment. Numerous parties 
again filed briefs. A right by statute is given handlers to 
object to the Secretary to any provision of an order as not 
“in accordance with law,” with the privilege of appeal to the 
courts. § 8c(15)(A) and (B). Even though procedural 
safeguards cannot validate an unconstitutional delegation, 
they do furnish protection against an arbitrary use of prop- 
erly delegated authority.“ [The Court’s footnote 63 cites 
Schechter. ] 


The whole thrust of this section of the Court’s opinion in Rock 
Royal relates to the “issues of delegation presented” (307 U.S. 
at 574). The Court found specific and adequate legislative guide- 
lines in the 1937 Act, including the legislative guidelines in 
§ 8c(18) to guide the Secretary when parity prices were not 
reasonable. The Court recognized that “procedural safeguards 
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cannot validate an unconstitutional delegation” (307 U.S. at 576), 
but the Court found no unconstitutional delegation in view of the 
specific delegation of authority. The petitioners’ argument that 
the Court’s opinion was based on the hearing procedure in 
§ 8c(18) is totally unfounded. 


In Queensboro Farms Products, Inc. v. Wickard, 137 F.2d 969, 
974-975 (C.A. 2), the Court indicated that the result in Rock 
Royal was reached not so much because of the extent of the re- 
strictions placed upon the Secretary, but because of a recognition 
that the problems, complexity and size of the milk industry dic- 
tated administrative flexibility. Judge Frank commented for the 
Court that (137 F.2d at 974-975) : 


The pressure of milk is indeed powerful. A milk flood washed 
away the foundation of what seemed the firmly entrenched 
constitutional doctrine that the legislature could regulate only 
business “affected with a public interest” ; and the lactic tides 
have eroded another constitutional doctrine which more re- 
cently appeared to have been strongly established (i.e., that 
only within very narrow limits can Congress delegate “legis- 
lative” powers), showing what oil and chickens could not do 
milk could.’ [The Court’s footnote contrasts Rock Royal with 
Panama Refining and Schechter.] 


Later in the opinion, Judge Frank again referred to Rock 
Royal as a decision in which the Court “stressed the wide scope 
of the Secretary’s validly delegated discretion under this very 
statute” (137 F.2d at 980-981). 


In other cases, the Courts have stated that the Act was passed 
shortly after the decisions in Schechter and Panama Refining Co., 
and that the Congress “set forth with deliberate particularity and 
completeness the terms which the Secretary might include in mar- 
keting orders” (Brannan Vv. Stark, 342 U.S. 451, 465, fn. 16), and 
prescribed “fully the administrative procedure to be followed by 
the Secretary in issuing, enforcing, and terminating orders” 
(Zuber v. Allen, 396 U.S. 168, 183, fn. 16). See, also, Fairmont 
Foods Company V. Hardin, 442 F.2d 762, 766 (C.A. D.C.). None- 
theless, one cannot read, for example, the New York-New Jersey 
Milk Order (7 CFR Part 1002), which fills about 100 pages of 
the Code of Federal Regulations, without recognizing the wide 
latitude of the Secretary’s discretion under the Act. 
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In any event, it is clear that the legislative guidelines in the 
Act are sufficient to support the Act’s constitutionality, and 
there is nothing in the expressed legislative guidelines or in the 
Act’s legislative history that undercuts the Secretary’s power 
under § 8c(16) to suspend, in appropriate circumstances, with- 
out a hearing, any provision of a milk order which obstructs or 
no longer tends to effectuate the declared policy of the Act, in- 
cluding a provision that affects pricing. 


IV. The Secretary’s Use of Section 8c(16) To Temporarily 
Suspend Pricing Provisions Is Supported By ..Recent Court 
Decisions 


Petitioners assert (1971 Brief, pp. 57-60) that the Secretary’s 
action herein is directly contrary to the decision in Mosss v. 
C.A.B., 430 F.2d 891 (C.A. D.C.). The holding in the Moss case 
is clearly distinguishable. Moreover, the dictum in Moss supports 
the respondent’s position . 


The Moss case involved the Federal Aviation Act under which 
rates could be set either by the carriers or by the Civil Aero- 
nautics Board. Rate tariffs (for passenger fares) filed by the 
carriers could be suspended by the board for 180 days to allow 
an investigation of their lawfulness. The Board could itself pre- 
scribe rates only after a public hearing. In the Moss case, the 
Board held extensive ex parte meetings with the regulated car- 
riers. The public was not permitted to attend such meetings. 


After such ex parte meetings, the carriers filed increased pas- 
senger tariffs with the Board. Another ex parte meeting was 
held, following which the Board announced that it would hold 
oral argument on the advisability of exercising its power to sus- 
pend and investigate the rates filed. Such oral argument was 
not the equivalent of a public hearing required to enable the 
Board to promulgate rates. 


After the oral argument, the Board issued an order suspending 
the rates filed by the carriers and announcing that such tariffs 
may be unjust or unreasonable. The “suspension” order, how- 
ever, set forth a specific and detailed formula for new rates and 
stated that the Board would permit the carriers to file new rates 
implementing that formula without suspension. Such new rates 
were higher than those previously in effect, but lower than those 
filed by the carriers in the tariffs then under suspension. The 
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carriers immediately followed the Board’s suggestion set forth in 
the “suspension” order, withdrawing their previous filings and 
filing new rates in accordance with the Board’s formula set forth 
in the “suspension” order. 


The Board argued that it had not prescribed any rates. It con- 
tended that it merely suspended the rates initially filed by the 
carriers, and that it had no responsibility for the new rates filed 
by the carriers after its suspension order. The Court held, how- 
ever, that in reality the Board’s order prescribed new rates, which 
could be done only after a public hearing. The Court stated (430 
F.2d 899-900) : 


Even a cursory reading of the order makes it clear that the 
Board told the carriers what rates to file; it set forth a step- 
by-step formula requiring major changes in rate-making 
practices and in rates which it expected the carriers to adopt. 


The Moss case is not analogous to the present case. Unlike the 
present case, the agency in Moss, in addition to suspending the 
carriers’ rates, in effect prescribed a new and higher rate sched- 
ule than was previously in effect. Moss would be somewhat anal- 
ogous to the present case only if the Secretary had suspended all 
pricing provisions in the affected orders and announced an en- 
tirely new schedule of prices for each, without a hearing. This 
was not done, and could not lawfully be done. The Secretary 
merely removed, as he was required to do, seasonal price decline 
provisions which obstructed and did not tend to effectuate the 
policies of the Act. Cf., Uelman v. Freeman, 267 F. Supp. 842 
(E.D. Wisc.). . 


Moreover, the Court in Moss expressly distinguished emer- 
gency, temporary action by the Board from permanent action 
stating (430 F.2d at 901): 


We would be sympathetic, for example, to instances in which 
the Board felt that compelling circumstances required it to 
act without complete information before an investigation is 
completed. Any approval of rates under such conditions 
would be subject to revision once more complete information 
is obtained. 


That is precisely analogous to the present case. The Secre- 
tary’s suspension action was based on compelling, emergency 
circumstances, was immediately followed by public hearings, and 
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the suspension action was superseded within 40 days by the Sec- 
retary’s decision following the public hearings. Hence the dictum 
in Moss supports the Secretary’s action in this case. 


The other cases relied on by the petitioners (1971 Brief, pp. 59- 
60) are similarly not helpful to the petitioners’ argument. 


Walter Holm & Company v. Hardin, 449 F.2d 1009 (C.A. D.C.), 
involved a tomato order which provided for grade and size limi- 
tations to be issued by the Secretary without a hearing. The 
Court held that, under the particular facts involved in the case, 
an oral hearing was required. But that case did not involve any 
issue as to the suspension of provisions in an order under 
§ 8c(16). And the Court recognized that “[i]f necessary, there 
may well be room for a temporary determination by the Secre- 
tary pendente lite, on grounds of emergency, pending the time 
needed for effective oral presentation” (449 F.2d at 1016). 


Similarly, in City of Portland, Oregon v. Federal Maritime 
Com’n, 483 F.2d 502, 504 (C.A. D.C.), the Court held that the 
Commission should have held a hearing before approving an 
agreement among shipping operators, under the particular facts 
there involved, but recognized that “[t]here may be room for 
the Commission to issue approvals without a hearing on a pro- 
visional basis—for a limited time, pending the conduct of a hear- 
ing and subject to protective conditions.” 


In short, the cases relied on by the petitioners are not in point, 
and the dictum in the cases supports the Secretary’s action in the 
present case. 


V. The Secretary’s Power To Suspend Pricing Provisions With- 
out A Hearing Under Section 8c(16) Is Not Proscribed By The 
Fifth Amendment 


The contention by the petitioners (1971 Brief, pp. 60-64) that 
the suspension of pricing provisions without a hearing violates 
the Due Process Clause of the Fifth Amendment to the Constitu- 
tion is without merit. Congress, in § 8c(15) (A) of the Act (7 
U.S.C. 608c(15) (A)) has provided the means by which “[a]ny 
handler subject to an order” may petition for and be given “an 
opportunity for a hearing” in accordance with regulations issued 
by the Secretary. After this hearing the Secretary must rule 
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upon the petition, which ruling is in turn reviewable by the ap- 
propriate United States District Court (7 U.S.C. 608c(15) (B).¥ 


Thus any handler can avail himself of a due-process hearing by 
filing a § 8c(15) (A) petition, as petitioners have done here, alleg- 
ing that an obligation imposed upon him is not in accordance with 
law. It has been held that the petitioner need not even be ad- 
versely affected by the Secretary’s action; he need only be a 
handler “subject to” the order. Freeman v. Hygeia Dairy Co., 
326 F.2d 271 (C.A. 5). 


The regulations governing such hearings are set out at 7 CFR 
900.50-900.71, and consideration of them shows that handlers are 
afforded every right required by due process. A petitioner may 
avail himself of depositions (7 CFR 900.61) and of subpoenas to 
compel the attendance of witnesses (7 CFR 900.62). He has the 
right to notice of the time and place of the hearing (7 CFR 
900.60(a)); the right to appear and be represented by counsel 
(7 CFR 900.60(b)); and the right to present evidence and to 
cross-examine witnesses (7 CFR 900.60(d)). After the hearing, 
the petitioner has the right to file proposed findings of fact, con- 
clusions of laws and briefs in support thereof (7 CFR 900.64(b) ) ; 
the right to have a decision made upon the record by the officer 
who presided at the hearing (7 CFR 900.64(c)); and the right 
to file exceptions to the hearing officer’s recommended decision 


15. Petition by handler for modification of order or exemption; court review of 
ruling of Secretary. 

(15)(A) Any handler subject to an order may file a written petition with the 
Secretary of Agriculture, stating that any such order or any provision of any such 
order or any obligation imposed in connection therewith is not in accordance with 
law and praying for a modification thereof or to be exempted therefrom. He shall 
thereupon be given an opportunity for a hearing upon such petition, in accordance 
with regulations made by the Secretary of Agriculture, with the approval of the 
President. After such hearing, the Secretary shall make a ruling upon the prayer 
of such petition which shall be final, if in accordance with law. 

(B) The District Courts of the United States in any district in which such handler 
is an inhabitant, or has his principal place of business, are vested with jurisdiction 
in equity to review such ruling, provided a bill in equity for that purpose is filed 
within twenty days from the date of the entry of such ruling. Service of process in 
such proceedings may be had upon the Secretary delivering to him a copy of the 
bill of complaint. If the court determines that such ruling is not in accordance with 
law, it shall remand such proceedings to the Secretary with directions either (1) to 
make such ruling as the court shall determine to be in accordance with law, or (2) 
to take such further proceedings as, in its opinion, the law requires. The pendency 
of proceedings instituted pursuant to this subsection (15) shall not impede, hinder, 
or delay the United States or the Secretary of Agriculture from obtaining relief 
pursuant to section 608a(6) of this title. Any proceedings brought pursuant to 
section 608a(6) of this title (except where brought by way of counterclaim in pro- 
ceedings instituted pursuant to this subsection) shall abate whenever a final decree 
has been rendered in proceedings between the same parties, and covering the same 
subject matter, instituted pursuant to this subsction (15). 
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(7 CFR 900.64(d)). The petitioner has the right to have the 
final decision made upon the record by the Secretary (7 CFR 
900.67), and may be afforded the right to file briefs and to con- 
duct oral argument before the Secretary (7 CFR 900.66). 


There is ample authority to support this procedure under the 
due process requirements of the Constitution. Specifically, it has 
been held that due process is satisfied in milk marketing cases 
under the Act by the availability of the hearing upon a petition 
pursuant to 7 U.S.C. 608c(15) (A), alleging that the Depart- 
ment’s action is not “in accordance with law.” Brown v. United 
States, 367 F.2d 907, 911 (C.A. 10), certiorari denied, 387 U.S. 
917; United States v. Wood, 61 F. Supp. 175, 179 (D. Mass.) ; 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145, 149 
(W.D. Wisc.). 


In United States v. Wood, supra, 61 F. Supp. at 179, in holding 
that the § 8c(15) (A) proceeding satisfies due process, the Court 
stated: 


Where considerations of administrative expediency weigh 
heavily, and where opportunity for a full and adequate hear- 
ing is available within the administrative process, no funda- 
mental rights are transgressed when the hearing follows, 
rather than precedes, the action of the administrative agency. 


The Department’s action is not administratively concluded, 
insofar as the handler is concerned, until the Secretary has had 
an opportunity to consider the handler’s objections to the De- 
partment’s action in a § 8c(15)(A) proceeding. Such a pro- 
ceeding satisfies due process requirements. 


In United States v. Ruzicka, 329 U.S. 287, 292, 295, the Su- 
preme Court stated: 


The procedure devised by Congress [§ 8c(15) (A)] explicitly 
gave to an aggrieved handler an appropriate opportunity for 
the correction of errors or abuses by the agency charged with 
the intricate business of milk control. In addition, if the 
Secretary fails to make amends called for by law the handler 
may challenge the legality of the Secretary’s ruling in court. 
Handlers are thus assured opportunity to establish claims of 
grievances while steps for the protection of the industry as 
a whole may go forward. 


* * * 
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In * * * [Stark v. Wickard, 321 U.S. 288] it was concluded 
that since Congress had provided no administrative remedy 
for a producer to review the legality of an order against him, 
presumably the courts were not closed to him. But by 
§ 8c(15) Congress has made precisely such provision for 
handlers. As to them the procedural scheme is complete. 


In Bowles v. Willingham, 321 U.S. 503, 519-521, upholding the 
validity of price control orders issued without a hearing, the 
Court held (321 U.S. at 520) : 


Here Congress has provided for judicial review of the Admin- 
istrator’s action. To be sure, that review comes after the 
order has been promulgated; and no provision for a stay is 
made. But as we have held in Yakus v. United States, supra, 
that review satisfies the requirements of due process. 


Similarly, in Phillips v. Commissioner, 283 U.S. 589, the Court 
upheld the validity of summary procedure to collect corporate 
taxes from stockholders who received the assets of a dissolved 
corporation because “adequate opportunity is afforded for a later 
judicial determination of the legal rights” (283 U.S. at 595). 


Even though federal courts have tended to expand the scope of 
the right to a hearing in some instances, there is no indication 
that the hearing afforded by § 8c(15) (A) does not, under the 
circumstances presented, fully comply with the Constitutional 
requirements of due process. 


It is recognized that the Supreme Court has recently imposed 
requirements of hearings before government-supplied benefits 
may be terminated. The leading case in this regard is Goldberg v. 
Kelley, 397 U.S. 254, 264, in which the Court stated that the 
“crucial factor” was that termination of welfare benefits before 
a hearing “may reprive an eligible recipient of the very means 
by which to live while he waits.” Such a “crucial factor”, the 
Court said, was not present in most other situations, e.g., in the 
case of a blacklisted government contractor, a discharged gov- 
ernment employee, a taxpayer denied a tax exemption, “or vir- 
tually anyone else whose governmental entitlements are ended” 
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(emphasis added). Ibid.** In Fuentes v. Shevin, — U.S. —, 32 L 
Ed 2d 556, the Court, stating that Goldberg is “in the mainstream 
of past cases, having little or nothing to do with the absolute 
‘necessities’ of life,” invalidated State statutes providing for the 
summary seizure of goods in replevoin actions by private parties 
without a hearing, but the Court explained that there was no 
valid governmental issue at stake justifying the postponement of 
a hearing, and that the State statutes abdicated effective State 
control to private parties without a State official evaluating the 
need for immediate seizure. In the present case, there is no basis 
for the view that the need for a due process hearing at the initial 
stage of the Secretary’s suspension action outweighs the desira- 
bility for the handler’s rights to be preserved only at a later, 
formal administrative hearing.” 


VI. No Considerations Of “Public Policy” Require A Result 
Different From That Reached Above 


Petitioners argue that public policy requires a hearing before 
suspension action affecting price because a hearing is the one 
mechanism by which consumers can, even if they seldom ever do, 
air their views on milk prices (Pet. 1971 Brief, 29-34). Public 
policy, however, cannot change the Secretary’s duties and powers 
under § 8c(16). Such arguments are better made before Con- 
gressional committees. Petitioners have wrongly assumed, in 
making this argument, that § 8c(18) requires a hearing prior 
to an order suspending provisions which affect prices. Also, as 
petitioners have strenuously maintained, there are no issues of 


16. See, also, Sniadach v. Family Finance Corp., 395 U.S. 337, 339-340, invalidating 
the summary garnishment of wages without a hearing in the absence of any contrary 
“state or creditor interest;’’ and Specht v. Patterson, 386 U.S. 605; and Diron y. 
Alabama State Boasd of Education, 294 F. 2d 150 (C.A. 5), certiorari denied, 368 
U.S. 930, invalidating State action taken without a hearing at any stage of the pro- 
ceedings. These cases are not in point. Nor is Boddie v. Connecticut, 401 U.S. 3871, 
in point. There the Court held that the State cannot, because of its monopoly over 
divorce and marriage, deny indigents access to divorce courts because of their inability 
to pay court costs and filing fees. No questions of indigency or access to the courts 
or to the administrative hearing procedure are presented by the petitioners. 

17. The petitioners originally alleged that they lost money on fixed price contracts 
for the delivery of milk enetered into before the suspension order increased their 
procurement costs, but this allegattion was deleted by the petitioners in their Amend- 
ment to Petition filed December 15, 1970. In any event, the Secretary's decision 
issued March 31, 1966 (set forth in the Findingsof Fact, supra, p. 30), explains that 
“fluctuations in the Class I price are a part of the normal risk of doing business,” 
and that “[f]requently there have been substantial decreases in Class I prices. Such 
price declines have served to increase the profit margins of handlers serving long-term 
contracts just as price incr ‘ases have tended to decrease them.” 
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fact—such as the degree of consumer dissatisfaction with milk 
prices—in this proceeding. 


Although it is the Congressionally-declared policy of the Act to 
protect the interests of consumers (7 U.S.C. 602(2)), it is also 
the policy of the Act to provide, “in the interests of producers 
and consumers,” for the orderly flow of commodities to market 
so as to avoid unreasonable fluctuations in prices and supplies 
(7 U.S.C. 602(4)), and to “insure a sufficient quantity of pure 
and wholesome milk” (7 U.S.C. 608c (18) ). 


Not only can the Federal Milk Marketing Order program not 
“afford to dismiss the consumer interest” (Pet. 1971 Brief, p. 34), 
the Secretary’s consideration of it is mandated by Congress. Con- 
gress has wisely directed, however, that supply be considered 
along with price in the marketing orders, and the Secretary 
attempted to comply with this direction in his suspension action. 
The goal of the suspension was to insure an adequate supply of 
milk (31 F.R. 3383 ; 31 F.R. 5360). 


The Secretary stated in his suspension order (31 F.R. 3383) : 


This action relating to price levels is necessary in recog- 
nition of present or potential milk shortages in many of such 
markets and a threatened general shortage of Grade A sup- 
plies. Remedial action should be taken immediately pending 
detailed review of the individual market situations in public 
hearing. 


In his final decision after the public hearings, the Secretary 
increased the Class I prices, explaining that his action could fore- 
stall higher prices in the future. He stated (Findings of Fact, 
supra, p. 29): 


In view of the rapid changes which have taken place in the 
national milk supply and in the supply-sales relationships in 
Federal order markets some forestalling of the seasonal price 
decline this year is desirable. Temporary action to maintain 
Federal order prices at slightly higher levels during the next 
few months will assure that the price increases reflected re- 
cently will be sustained for a period long enough to influence 
the supply of milk. Ater this temporary period the normal 
seasonal upturn in prices should maintain adequate milk 
supplies. 
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The Ciass I price formulas used in the Federal order sys- 
tem have reacted substantially, as they are designed to do, in 
response to the supply and demand situation which has de- 
veloped in the milk order areas. However, the abruptness of 
the changes which have taken place in the supply and sales 
situation in Federal milk marketing orders requires amend- 
ments of the Class I price formulas to insure some additional 
income to dairy farmers for a temporary period. This action 
will tend to curb further declines in deliveries which as a 
consequence could result in need for higher prices in the 
future. 


In attempting to insure an adequate supply of milk, the Sec- 
retary’s action cannot be said to be arbitrary or capricious. No 
issue as to the facts relating to the emergency situation is raised 
by the petitioners. The Secretary sought to comply with the policy 
directive of the Act, and since his action was within the scope 
of his legal authority, it should not be interfered with merely 
because of disagreement over its expediency or desirability. See 
Stark v. Wickard, 321 U.S. 288, 310; Queensboro Farms Products 
v. Wickard, 137 F.2nd 969, 980 (C.A. 2); and Windham Cream- 
ery, Inc. V. Freeman, 230 F. Supp. 632, 637 (D. N.J.), affirmed, 
350 F.2nd 978, (C.A. 3), certiorari denied, 382 U.S. 979. As 
in all proceedings under § 8c(15) (A), the purpose is to determine 
whether the contested action was “in accordance with law.” 
Thus the inquiry does not encompass questions of policy, de- 
sirability or the evaluation of the effectiveness of the economic 
and marketing regulations promulgated pursuant to the Act. 
United States v. Mills, 315 F.2nd 828 (C.A. 4), certiorari denied, 
375 U.S. 819; Pacific States Co. v. White, 296 U.S. 176, 182. 


If the Secretary is to be required to effectuate one policy 
directive in preference to another or if his discretion in this 
regard is to be circumscribed, the direction should come from 
Congress and not from petitioners’ conceptualization of public 
policy. The responsibility for selecting the means of achieving 
the Congressional policy under a regulatory statute, and the re- 
lationship between the remedy and policy, are peculiarly matters 
of administrative competence. American Power Co. v. S.E.C., 
829 U.S. 90, 112-13. As the Court said in Secretary of Agriculture 
v. Central Roig Refining Co., 338 U.S. 624, 614: 


It is not for us to reject the balance * * * [the Secretary] 
struck on consideration of all the factors unless we can say 
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that his judgment is not one that a fair-minded tribunal 
with specialized knowledge could have reached. This we 


L 
cannot say. 
For the foregoing reasons, the relief requested by the peti- 
tioners must be denied. 
ORDER 
The relief requested by the petitioners is denied and the peti- 
tion is dismissed. 
1 
1 
1 
] 
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List of Federal Register Citations of Suspension or Termination Action by 
the Secretary of Agriculture Affecting the Pricing Provisions of Federal 
Milk Orders 


Citation 


9385 
10905 


Order 
No. 


42 
41 


14 
14 
14 
14 
14 
14 


15 


Citation 


FR 
FR 
FR 
FR 
FR 
FR 


FR 


4746 
4746 
4746 
4747 
5385 
5964 


2285 


1899 
2831 
9353 


1790 
2708 
4843 
4843 


665 

666 

667 

668 

668 
1153 
2617 
3750 
5203 
5711 
6817 
6869 

7580 

7583 
7584 
7585 
7585 
8671 


Order 
No. 


Order 
Citation No. 
FR 5213 99 
FR 5213 34 
FR 5213 6 
FR 6155 4 
FR 7059 68 
FR 7753 4 
FR 7753 99 
FR 7753 6 
FR 7853 6 
FR 7856 43 
FR 8784 4 
FR 8784 6 
FR 8784 99 
FR 9303 13 
FR 9567 4 
FR 9567 6 
FR 9567 99 
FR 9568 48 
FR 10941 4 
FR 10941 6 
FR 10941-39 99 
FR 719 4 
FR 719 6 
FR 719 99 
FR 1723 18 
FR 2198 3 
FR 4803 111 
FR 4803 116 
FR 4856 80 
FR 5755 66 
FR 6261 61 
FR 9285 27 
FR 9402 61 
FR 9402 68 
FR 9597 32 








Citation 


11 FR 6527 
11 FR 6527 
11 FR 6527 
11 FR 7259 
11 FR 7260 
11 FR 7260 
11 FR 7330 
11 FR 8277 
11 FR 8277 
11 FR 8277 
11 FR 8277 
11 FR 8277 
11 FR 14097 


Order 
No. 
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Order 
No. 


Citation 


FR 


8820 


398 
575 
576 
1207 
4060 
4705 
7709 


1961 
6509 
8281 
8773 


2555 
2555 
2557 
2591 


49 
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1937 


Order 
Citation No. 
FR 12994 10 
FR 13683 28 
FR 13683 2 
FR 2709 6 
FR 2709 86 
FR 2710 32 
FR 2777 28 
FR 3691 63 
FR 4734 46 
FR 5658 28 
FR 6833 6 
FR 66835 43 
FR 9129 6 
FR 9384 43 
FR 11207 111 





— 
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Order Order Order 

Citation No. Citation No. Citation No. 
FR 6480 71 22 FR 2833 25 28 FR 6821 14 
FR 8667 4 22 FR 3514 131 28 FR 6821 16 
FR 8671 47 22 FR 4711 11 28 FR 6821 4 
FR 8671 34 22 FR 6862 88 28 FR 6821 1 

22 FR 7768 13 28 FR 9504 96 
FR 1659 65 28 FR 9667 126 
FR 1661 71 23 FR 1253 2 28 FR 9772 181 
FR 1662 74 23 FR 1254 9 28 FR 12922 5 
FR 1662 72 238 FR 1888 87 28 FR 14490 138 
FR 1662 75 28 FR 4811 16 
FR 2909 27 29 FR 7235 174 
FR 5905 67 24 FR 700 42 29 FR 9657 68 
FR 5905 41 24 FR 700 108 29 FR 10578 16 
FR 5905 69 24 FR 1497 78 29 FR 10578 3 
FR 7291 27 24 FR 3276 4 29 FR 15861 49 

24 FR 3276 = 34 
FR 1486 75 24 FR 3276 6 30 FR 8312 68 
FR 3448 27 24 FR 3276 99 
FR 3613 61 24 FR 5213 4 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
Office of the Solicitor 
Washington 25, D. C. 


OPINION NO. 5182 
October 17, 1945 


OPINION FOR THE SECRETARY 
Dear Mr. Secretary: 


The document transmitted herewith, for execution by the Sec- 
retary of Agriculture, suspends a part of the marketing order, 
as amended (10 F.R. 6156), regulating the handling of milk in 
the New York metropolitan marketing area. This regulatory 
program is effective under the Agricultural Marketing Agree- 
ment Act of 1937, as amended (7 U.S.C. 1940 ed. 601 et seq.). 


The order now contains a formula whereby the Class I-A price 
may rise and fall within certain limits. Economic circumstances 
are such, according to the information submitted to us by the 
Production and Marketing Administration, that the price for 
Class I-A milk for the period from November 1945 to March 
1946, inclusive, if computed under the formula presently in effect, 
will be a price which is inconsistent with the avowed purpose 
of the statute. It is necessary, therefore, for the formula to be 
changed, with respect to the monthly pools from November 1945 
to March 1946, inclusive, so as to specify a price, for Class I-A 
milk, which tends to effectuate the declared purpose of the statute. 


The proposed suspension deletes all of the prices in the formula, 
permitting the fluctuation of Class I-A prices, except one of the 
prices set forth in the table. That is to say, the formula permit- 
ting the fluctuation of prices from month to month is changed 
so as to specify a fixed price for Class I-O milk from November 
1945 to March 1946, inclusive. The price which is to remain in 
effect during the period of suspension will be higher than the 
price which would result, during those months, from the com- 
putation under the entire formula.' It is apparent, of course, that 





1. We are informed by the Production and Marketing Administration that the price 
which will prevail under the terms of the suspension is consonant with the declared 
policy of the Agricultural Marketing Agreement Act, as amended. 
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OPINION NO. 5182 
October 17, 1945 


the proposed suspension effectuates a change which is in effect 
tantamount to an amendment. An amendment may be made 
effective only after a public hearing subsequent to notice duly 
given, producer approval, and the compliance with all of the other 
requirements incident to the issuance of the original marketing 
order. The suspension of a part of a marketing order is, how- 
ever, issued by the Secretary merely upon the finding that the 
provision thus suspended obstructs or does not tend to effectuate 
the declared policy of the act. It is necessary, therefore, to de- 
termine whether the Secretary may, in this instance, choose to 
ignore the amendment method, set forth in the statute, and in- 
stead make the necessary change by means of the proposed sus- 
pension. 


The Congress recognized that, in view of the variative circum- 
stances from time to time in milk maketing, situations may arise 
in which it is necessary or appropriate, in order to keep the 
regulation in accord with the policy of the statute, to change an 
order by merely suspending a provision in the order. The statute 
provides that the Secretary “shall, whenever he finds that any 
order ..., or any provision thereof, obstructs or does not tend 
to effectuate the declared policy of this title, terminate or suspend 
the operation of such order or such provision thereof.” * Of more 
significance, however, is the plain provision in the statute that 
any such suspension is not “an order within the meaning of this 
section.” * It is only with respect to an order or an “order amend- 
ing an order” that a public hearing must be held and requisite 
producer approval obtained.t The Congress foresaw that in- 
stances may arise in which a provision in an order should be 
suspended—and the statute provides that a provision may be 
suspended—by the Secretary even though the suspension is equiv- 
alent in effect to an amendment. 


The formula for the calculus of price is, of course, a basic part 
of the milk marketing order. A part, i.e., a “provision,” of that 





2. Section 8c (16)(A) of the act. The underscoring is supplied. 
8. Section Se (16)(C) of the act. 
4. This includes, also, the price adjustments referred to in the last sentence in 


section 8c (18) of the act inasmuch as any such price adjustment may be made 
effective only by means of an order or an order amending an order. 
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formula is to be suspended. The statute contains no definition of 
the term “provision.” It merely states that “any provision” shall 
be suspended or terminated if the Secretary finds that the provi- 
sions thus suspended or terminated no longer tends to effectuate 
the declared purpose of the act. It has been held that “legislation 
when not expressed in technical terms is addressed to the common 
run of men and is therefore to be understood according to the 
sense of the thing, as the ordinary man has a right to rely on 
ordinary words addressed to him.® Unless the contrary appears, 
statutory words are presumed to be used in their ordinary and 
usual sense, and with the meaning commonly attributed to them.® 
We see no reason, in this instance, to attribute any technical or 
other special meaning to this language of the statute. The part 
of the formula which is to be suspended is a part of a scheme 
for the determination of price for Class I-A milk. The part of 
the formula, however, which remains in effect during the period 
of the suspension is a clear, comprehensive statement as to the 
price for Class I-A milk. We are unable, therefore, to say that 
the part of the order which is being suspended is not a “provi- 
sion” of the order.’ 


Another cardinal rule recently emphasized in deciphering legisla- 
tive intent is that “the courts will construe the details of an act 
in conformity with its dominating general purpose, will read text 
in the light of context and will interpret the text so far as the 
meaning of the words fairly permits so as to carry out in partic- 
ular cases the generally expressed policy. Unless a change is 
made in the method for the preciation of Class I-A milk, the 
price of such milk during the period November 1945 to March 
1946, inclusive, will be inconsistent with the declared purpose 
of the statute. The foregoing rule of statutory construction is 
observed, therefore, by a suspension of a part of the marketing 


5. Addison v. Holly Hill Fruit Products, 322 U.S. 607. 

6. DeGaney v. Ledered, 250 U.S. 376, 381; Old Colony R.R. v. Commissioner of 
Internal Revenue, 284 U.S. 552, 560; United States v. Stewart, 311 U.S. 60, 63; 
Deputy v. duPont, 308 U.S. 488. 

7. The definition of “provision,” as set forth in Webster’s New International Diction- 
ary, 1940 edition, p. 1995, indicates that a proviso, condition, clause, or other part 
of a sentence may be regarded as a “provision”. 

8. Securities and Exchange Commission v. Joiner Leasing Corp., 320 U.S. 344. 
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order so as to effectuate a price change which is in accord with 
the aim of the statute. 


It is our opinion, in view of the foregoing, that the proposed 
suspension is within the authority of the Secretary under the 
act.2 There is, however, no legal objection to the Secretary’s 
deciding to effectuate the necessary change by means of an amend- 
ment to the order. In many instances, the amendment method 
has been employed in situations analogous to this. We have just 
concluded hearings on amendments dealing with price changes 
under two milk marketing orders.” It is for the Secretary to 
determine whether it is politic, under all of the circumstances, 
te effectuate the proposed change by means of a suspension and 
thereby preclude the voicing of views at a public hearing, on a 
proposed amendment, and the manifestation of the preferances 
by producers in a referendum. It is recognized, of course, that 
the proposed suspension presents legal problems of a rather 
acute character."' Although some handlers in the New York milk 
market have indicated their concurrence in the proposed sus- 
pension, litigation may arise with respect to the suspension if 
it is issued by the Secretary. That would be obviated if the 
amendment route is followed in this instance. 


Sincerely yours, 
/s/ Robert H. Shields 


Solicitor 
Attachment 


9. This conclusion gives effect to all parts of the statute, and thereby avoids the 
negation or modification of the suspension provisions. The power to amend is in no 
way qualified by this provision. An amendment would appear to be the only feasible 
method in the event (1) a new provision should be inserted in the order or (2) the 
requisite producr approval cannot be obtained with respect to a mere deletion of a 
provision in the order. 

10. The Sioux City, Iowa, milk marketing order and the Omaha-Council Bluffs milk 
marketing order. 

11. Other suspensions are discussed in our memorandum of May 17, 1943, addressed 
to the War Food Administrator, with respect to the Cincinnati milk marketing order, 
and our opinion (Op. Sol. No. 4483) dated November 6, 1942, with respect to the 
New York milk marketing order. 
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(No. 14,888) 


In re FITCHETT BROTHERS, INC. AMA Docket No. M 2-387. De- 
cided December 27, 1972. 


Order No. 2—Classification of shrinkage, lactose used in fluid milk 
products, cream and half and half—Differentials on milk 
acquired from Connecticut order producers—Denial of 
due process, fair and just treatment contention— 

Request for relief denied—Petition dismissed 


Where the arguments and contentions of the petitioner herein are without 
merit, the relief requested by petitioner is denied and the petition is 
dismissed. 

John B. Carroll, Syracuse, New York, for petitioner. 


Dennis Becker, for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as reenacted and amended 
(7 U.S.C. 601 et seq.), hereinafter called the “Act.” On June 29, 
1970, a petition was filed by Fitchett Brothers, Inc., a handler 
of milk, which operates a milk processing plant in Poughkeepsie, 
New York. The petition was amended in its entirety on June 
11, 1971: 


The amended petition challenges the validity of those pro- 
visions of Milk Marketing Order No. 2 (regulating the handling 
of milk in the New York-New Jersey milk marketing area), and 
the Market Administrator’s application thereof, which relate 
to the method of classifying milk as “shrinkage”; the method 
of classifying and accounting for lactose which is used to fortify 
fluid milk products; the imposition of differentials on milk ac- 
quired by petitioner from Connecticut Order producers that is 
classified as surplus milk under the Connecticut Order; and the 
classification of cream and half and half as fluid milk products. 


On July 12, 1971, an answer was filed to the amended petition 
controverting the claims as to the illegality of the Order pro- 
visions under challenge and the Market Administrator’s applica- 
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tion thereof. Respondent further requested that the petition 
be dismissed on its merits. 


On November 23, 1971, a hearing was held before Herbert L. 
Perlman, Hearing Examiner, United States Department of Agri- 
culture, at New York, New York. Petitioner was represented by 
John B. Carroll, Attorney, Syracuse, New York. Respondent was 
represented by Dennis Becker, Attorney, Office of the General 
Counsel, United States Department of Agriculture, Washington, 
D. C. 


At the hearing, petitioner amended its petition to include a 
challenge to the Market Administrator’s determination as to 
the location of its plant with respect to location differentials for 
milk which is first classified and priced as Class II milk under 
the Connecticut Milk Order (7 CFR Part 1015), on the grounds 
its plant is located in the so-called 61-70 mile zone rather than 
the 51-60 mile zone (Tr. 11-12). By letter dated February 16, 
1972, the Market Administrator notified the petitioner that it 
had investigated the claim in this respect, and that effective 
February 1, 1972, petitioner is considered to be in the 61-70 
mile zone.’ Since petitioner has not raised this matter in its 
brief, and since a satisfactory resolution of the question involved 
has been achieved, it appears the issue has been dropped by the 
petitioner. 


Petitioner’s motion for direct review by the Judicial Officer 
was granted on April 5, 1972, subsequent to the hearing but 
prior to the preparation of the Hearing Examiner’s recommended 
decision. Thus this proceeding is here without a recommended 
decision. Final administrative authority to decide cases under 
the Agricultural Marketing Agreement Act has been delegated 
to the Judicial Officer (36 F.R. 3210).* 


1. A copy of the aforementioned letter was sent er parte to the Hearing Examiner 
by petitioner as an enclosure to its transmittal letter of February 25, 1972, and was 
made a part of the record. 


2. The office of Judicial Officer is a career position, established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer held the 
office from 1942 to 1972. The present Judicial Officer was appointed in January 1971, 
having been involved with the Department’s regulatory programs since 1949 (includ- 
ing 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers 
and Stockyards Act regulatory program). 





‘ AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 31 A.D. 1552 


THE REGULATIONS 


Milk marketing orders issued under the Act provide for the 
classification of milk in accordance with the form in which or 
the purpose for which it is used, and the payment to all producers 
delivering milk to all handlers under a particular order of uniform 
minimum prices for all milk so delivered. The procedure is gen- 
erally as follows (Grant v. Benson, 299 F.2d 765, 767 (C.A. D.C.), 
certiorari denied, 350 U.S. 1015): 


The Market Administrator computes the value of milk used 
by each pool handler by multiplying the quantity of milk 
he uses in each class by the class price and adding the results. 
The values for all handlers are then combined into one total. 
That amount is decreased or increased by several subtrac- 
tions or additions. * * * The result is divided by the total 
quantity of milk that is priced under the regulatory program. 
The figure thus obtained is the basic or uniform price which 
must be paid to producers for their milk. Each handler whose 
own total use value of milk for a particular delivery period, 
i.e., a calendar month, is greater than his total payments at 
the uniform price is required to pay the difference into an 
equalization or producer-settlement fund. Each handler 
whose own total use value of milk is less than his total pay- 
ments to producers at the uniform price is entitled to with- 
draw the amount of the difference from he equalization or 
producer-settlement fund. Thus a composite or uniform price 
is effectuated by means of the equalization or producer- 
settlement fund. 


In view of the different situations in the various milk market- 
ing areas, there is a wide variation in the pricing provisions of 
the orders. For a general description of the milk marketing 
regulatory program under the Act, see U.S. v. Rock Royal Co-op., 
307 U.S. 533, 542-545; Lehigh Valley Coop. v. United States, 370 
U.S. 76, 78-81; Fairmont Foods Company v. Hardin, 442 F.2d 
762, 764 (C.A. D.C.). See, also, Brooks, “The Pricing of Milk 
under Federal Marketing Orders,” 26 George Washington Law 
Review (1958), 181. 


The relevant provisions of Order No. 2 and regulations issued 
thereunder as they were in effect during the period in issue are 
as follows: 
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§ 1002.15 Fluid Milk Product 


he “Fluid milk product” means all skim milk and butterfat in 
or the form of milk, fluid skim milk, cultured or flavored milk 
rs drinks (except eggnog and yogurt), concentrated fluid milk 
‘™m disposed of in consumer packages, cream (except storage, 
n- plastic or sour), half and half (except sour) and any other 
Pe mixture of cream, milk, or skim milk containing less than 


18 percent butterfat (other than frozen desserts, frozen 
dessert mixes, whipped topping mixtures, evaporated milk, 
plain or sweetened condensed milk or skim milk or sterilized 
milk or milk products in hermetically sealed containers) : 
Provided, That when any fluid milk product is fortified with 
nonfat milk solids the amount of skim milk to be included 
within this definition shall be only that amount equal to the 
weight of skim milk in an equal volume of an unmodified 
; product of the same nature and butterfat content. (Effec- 
tive July 1, 1968, through October 31, 1970) 


* * * * 


§ 1002.15 Fluid Milk Product 


“Fluid milk product” means all skim milk and butterfat in 
the form of milk, fluid skim milk, filled milk, cultured or 
flavored milk drinks (except eggnog and yogurt), concen- 


ea er CU 


: trated fluid milk disposed of in consumer packages, half and 
| half (except sour) and any other mixture of cream, milk or 
m skim milk containing less than 18 percent butterfat (other 

than frozen desserts, frozen desert mixes, whipped topping 
cet- mixtures, evaporated milk, plain or sweetened condensed 
of milk or skim milk, sterilized milk or milk products in her- 
ing metically sealed containers, and any product which contains 
Op., 6 percent or more nonmilk fat (or oil)): Provided, That 


870 when any fluid milk product is fortified with nonfat milk 
‘2d solids the amount of skim milk to be included within this 
Lilk definition shall be only that amount equal to the weight of 
aw skim milk in an equal volume of an unmodified product of 
the same nature and butterfat content. (Effective November 
. 1, 1970, 35 F.R. 16789) 
u 


are $1002.16 Other Source Milk 


“Other source milk” means all skim milk and butterfat con- 
tained in or represented by: 
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* * * * 


(b) Receipts in a form other than as a fluid milk product 
(including those produced at the plant during a prior month) 
which are reprocessed, converted or combined with another 
product during the month; 


§ 1002.41 Classes of utilization 


Subject to the conditions set forth in §§ 1002.42 through 
1002.46 the classes of utilization shall be as follows: 


(a) Class I-A milk shall be all skim milk and butterfat: 
(1) Disposed of as a fluid milk product: 
{i) Inside the marketing area; 


(ii) As route disposition in an other order marketing area; 


(iii) To an other order plant and assigned under such 
other order to Class I; 


(iv) In packaged form to an other order plant if such 
product is not defined as a fluid milk product under such other 
order ; 


(v) To a partially regulated plant under an other order 
and there applied as an offset to Class I sales in any other 
order market. 


(2) Contained in inventory of packaged fluid milk prod- 
ucts on hand at the end of the month except as provided in 
subparagraph (c) (4) of this section; and 


(3) Not specifically accounted for as Class I-B or Class 
II milk. 


(c) Class II milk shall be all skim milk and butterfat: 
(1) Disposed of in any product other than a fluid milk 
product; 


(8) In skim milk represented by the nonfat solids added 
to a fluid milk product for fortification which is in excess 
of the volume included within the fluid milk product defini- 
tion pursuant to § 1002.15. 
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§ 1002.42 Shrinkage 


" Shrinkage shall be classified at each plant or unit as follows: 
) (a) Compute the total shrinkage of skim milk and butter- 
r fat respectively at each plant or unit. 


(b) Such shrinkage shall be assigned pro rata to classes 
of use in accordance with the respective volumes of skim 
milk and butterfat actually accounted for in each class: 

h Provided, That shrinkage assigned to Class II shall not ex- 
ceed 2 percent of the skim milk and butterfat, respectively, 
in such class actually accounted for and any excess thereof 
shall be classified as Class I-A. 


§ 1002.51 Transportation differentials 


The class prices set forth in § 1002.50 shall be subject to 
a transportation differential determined in accordance with 
oh paragraphs (a) through (e) of this section. 


(a) The Market Administrator shall determine a freight 
Y zone for each pool plant and each partial pool plant. Such 


er freight zone shall be the shortest highway mileage from the 
plant to the nearest of the following points as computed by 
er the market administrator from data contained in Mileage 
er Guide No. 5, without supplements, issued on July 20, 1949, 
effective August 21, 1949, by the Household Goods Carriers’ 
4. Bureau, Agent, Washington, D. C.: Mount Vernon or Yonkers 
in in the State of New York; Tenafly, Glen Ridge, East Orange, 
Elizabeth, Hackensack, Hillside, Irvington, or Passaic in the 
State of New Jersey. The freight zone for plants located in 
18S New York City, Nassau, and Suffolk Counties in the State 
of New York, or in Essex, Hudson, and Union Counties in 
the State of New Jersey shall be in the 1- to 10- mile zone. 
The market administrator shall publicly announce the freight 
zones for pool plants. 
ilk ' * * & & 
§ 1002.52 Connecticut order differential 
For skim milk and butterfat which is classified in Class II 
led under Part 1015 of this chapter and is received in the form 
ess of packaged cream or® a bulk fluid milk product at a pool 
ini- 


3. The words “packaged cream of’ were elminated effective November 1, 1970 
| (85 F.R. 16789). 
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plant and is classified as Class I-A, the handler shall pay, 
a differential equal to the difference between the Class II 
price under Part 1015 of this Chapter and the Class I-A price 
appropriately adjusted for differentials pursuant to §§ 
1002.51, 1002.81, and 1002.82 (b). 


§ 1002.81 Butterfat Differential 


The butterfat differential for the adjustment of prices as 
specified in this part shall be plus or minus for each one- 
tenth of 1 percent of butterfat therein above or below 3.5 
percent an amount computed as follows: 


Multiply by 0.120 and round to the nearest even one-tenth 
cent the simple average of the daily wholesale selling prices 
per pound (using the midpoint of any price range as one 
price) reported during the period between the 16th day of 
the preceding month and the 15th day inclusive of the cur- 
rent month by the United States Department of Agriculture 
for Grade A (92-score) bulk creamery butter in the New 
York City market. 


§ 1002.82 Location Differentials 


(a) Transportation differential. The transportation dif- 
ferential shall be plus or minus the appropriate differential 
shown in column B of the schedule in § 1002.51(c) for the 
zone of the plant to which the milk is delivered or in the case 
of farms included in units the zone of the township in which 
the milk is received. 


(b) Direct delivery differential. For pool milk received at 
a plant or pool unit milk received from farms in the 1- to 
10-mile zone through the 61- to 70-mile zone as determined 
pursuant to § 1002.51, the handler shall pay five cents per 
hundredweight in addition to any amounts required by other 
provisions of this section. 


§ 1002.103 Skim Milk 


“Skim milk” means any part or parts of milk as defined in 
§ 1002.102(a) except butterfat and shall include water as 
provided for in § 1002.40. 


§ 1002.2383 Weights and Equivalents of Condensed Skim Milk 
and Skim Milk Powder 
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In the absence of information establishing the weight or 
skim milk equivalent of condensed skim milk and skim milk 
powder the following table shall be used: 


Condensed Skim Milk 


A B C D 
Percent total solids Weight Product Class II 
in the mixture per skim skim 
gallon equiva- equiva- 
(pounds) lent lent 
factor factor 


ay: TE NOD soiicessiecdinscisiostipisinicss 11.000 10.360 


FINDINGS OF FACT 


1. The petitioner, Fitchett Brothers, Incorporated (Fitchett 
Brothers), is a handler of milk which from July 1, 1968, to 
November 23, 1971, the period of time involved in this proceed- 
ing, operated a milk processing pool plant located at Pough- 
keepsie, New York (Tr. 70). 


2. The Order involved in this proceeding is Order No. 2 
(7 CFR 1002), regulating the handling of milk in the New York- 
New Jersey milk marketing area. 


I. Shrinkage 


3. Since July 1, 1968, the Market Administrator of Order No. 
2 has classified “shrinkage” in accordance with the directives 
contained in § 1002.42 of the Order. In accordance with that 
provision, shrinkage is computed and charged pro rata to Class 
I-A, Class I-B, or Class II on the basis of the respective volumes 
of skim milk actually accounted for in each Class.* However, any 
shrinkage over 2 percent of the total volume actually accounted 
for in Class II is assigned to Class I-A without regard to the 
respective volumes of skim milk accounted for in each class. 
Since petitioner’s milk is almost all classified as Class I-A (Tr. 
80, 145-146), almost all shrinkage with respect to petitioner’s 
milk is assigned to Class I-A and petitioner is charged the Class 
I-A price therefor. 


4. Class I-B milk is not involved in this proceeding. 
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II. Lactose 


4. Petitioner fortifies its skim milk products with lactose (Tr. 
138, 143). This is the only purpose for which it uses lactose 
(Tr. 138, 143). Lactose is a nonfat milk solid which comes from 
whey, which is a component of skim milk (Tr. 148). Lactose is 
used by petitioner for the same purposes as skim milk powder 
(Tr. 187, 143-144). The Market Administrator classified part 
of the skim milk equivalent of the lactose as Class I-A and part 


as Class II (see §§ 1002.15, 1002.16, 1002.41, 1002.103 of the 
Order). 


III. Connecticut Differential 


5. From time to time from July 1, 1968, to the present peti- 
tioner has purchased milk which is classified as Class II under 
Order No. 15, which regulates the handling of milk in the Con- 
necticut milk marketing area (Tr. 126). Such milk is subject to 
reclassification as Class I-A under Order No. 2 when it is dis- 
posed of as a fluid milk product within the Order No. 2 market- 
ing area. Petitioner is charged appropriate differentials for such 
milk in accordance with the terms of § 1002.52 of the Order 
which provides: 


Connecticut order differential. 


For skim milk and butterfat which is clasified in Class II 
under Part 1015 of this chapter and is received in the form 
of a bulk fluid milk product at a pool plant and is classified 
as Class I-A, the handler shall pay a differential equal to the 
difference between the Class II price under Part 1015 of this 
chapter and the Class I-A price appropriately adjusted for 
differentials pursuant to §§ 1002.51, 1002.81, and 1002.82 (b). 


6. Upon evidence adduced at the promulgation hearing on the 
Connecticut Order Differential (7 CFR 1002.52) (combined De- 
partment of Agriculture Dockets AO-71-A43, AO-71-A44 and 
AO-305-A8, exhibits 11-14 and pages 25-52, 147-148, 157-170, 
344-345, and 995-1003 of the hearing transcript), the Secretary 
made the following findings (28 F.R. 11967-11968) : 


IV. The Connecticut and New York-New Jersey orders 
should continue the same general method of regulating Con- 
necticut order milk as is now provided, except that the New 
York-New Jersey order should provide for a price differential 
applicable specifically to Connecticut order milk disposed of 
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to New York-New Jersey regulated plants for Class I-A or 
Class II use. 


r A revised method of integrating the provisions of the New 
” York-New Jersey and Connecticut orders as to the classifica- 
= tion, pricing and distribution of returns for milk transferred 
- or diverted from Connecticut pool plants to plants regulated 
on by the New York-New Jersey order for Class I-A use was 
e proposed. 
ne At times Connecticut pool milk is transferred or diverted 
to New York-New Jersey 1egulated plants and is assigned 
to Class I-A under the New York-New Jersey order. Such 
milk is classified and priced, however, as Class II (surplus) 
4. milk under the Connecticut order. The New York-New Jer- 
er sey order collects payment on such milk computed at the 
n- difference between the minimum Class I-A price (which 
to would have applied had an equivalent quantity of New York- 
's- New Jersey pool milk been used to cover the same sale) and 
st the minimum Class II price established by the Connecticut 
ch order (which is virtually identical to the Class III, or sur- 
er plus clasification, price under the New York-New Jersey 
order). In this way coordination of class use pricing on milk 
passing from the one regulated market to the other has been 
achieved in a manner which prices such milk in its ultimate 
use in the New York-New Jersey market on a basis similar 
to New York-New Jersey pool milk. 

The proposed change in method of pricing and distribution 
of returns involves only the mechanics or procedures in- 
volved. It was proposed that the Connecticut order be modi- 
fied to price such milk assigned to Class I-A in the New York- 
New Jersey plant at the New York-New Jersey Class I-A 

he price, and to provide for the transfer of monies represent- 
o- ing the difference between such price and the Connecticut 
nd Class II price by the market administrator of the Connecticut 
0, order to the market administrator of the New York-New 
ry Jersey order for inclusion in the New York-New Jersey order 


producer-settlement fund. 


The milk so transferred or diverted to the New York- 
New Jersey market for disposition in Class I-A was admitted 
in the testimony by a Connecticut producer representative 
to be surplus to Connecticut market needs. At the same time, 
however, the substitution of such quantities of nearby milk 
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moved from Connecticut producers to the New York-New 
Jersey market for more distant milk from New York-New 
Jersey pool supply plants which otherwise would be required 
to cover the Class I-A sale minimizes transportation charges 
against the New York-New Jersey pool and thus increases 
the amount of pool returns for New York-New Jersey market 
producers over the level which would have resulted had pool 
milk been used to cover the same sale. 


The movement of milk priced in this manner accomplishes 
the efficient disposition of surplus quantities for one market 
and effects a transportation saving for the other market. It 
effects some saving in handling for both markets and thus 
coordinates two regulatory programs so as to carry out their 
common purpose of orderly marketing of milk for the re- 
spective groups of producers affected by the regulations. 


The situation found to exist between those two markets 
in respect to bulk milk movements is not inter-market com- 
petition between producers for outlets in the commonly ac- 
cepted sense. In the latter circumstance it would be provided, 
ordinarily, that the milk involved would be priced at the class 
use price in the selling market and the fluid sale would ac- 
crue to the producers of that market, as in the case of route 
sales made by a Connecticut handler into the New York- 
New Jersey marketing area. The particular pricing arrange- 
ment here involved in bulk milk was designed with the con- 
currence of producer groups represented in both markets as 
an appropriate basis for coordinating the minimum pricing 
provisions affecting both markets so as to accommodate the 
producers and handlers of both through the efficient handling 
of bulk raw milk, but without additional cost to handlers in 
either market for milk for fluid use. One of the producer 
groups moving milk between the two markets has substantial 
membership among producers regularly serving each of the 
markets and may receive direct benefit in the handling of 
milk for producers in both markets. Both buying and selling 
markets gain from the arrangement. 


Bulk tanks on farm, improved transportation, better re- 
frigeration, and better quality of milk all facilitates increased 
movement of milk between fluid markets. This requires well 
integrated classification and pricing provisions among the 
Federal orders. The pricing provisions in question here on 


Innere s Om 


oO 


SS eS Se ee YI I ella ti‘i‘ Ss 


re FF Se 


FITCHETT BROTHERS, INC. 1563 
Cite as 31 A.D. 1552 


movements of milk from Connecticut to New York are con- 
sistent with efficiency in milk handling and cause no special 
price burden on producers or handlers in either market. The 
record shows no present need which requires the substitution 
of the proposed procedure for the present inter-market pric- 
ing provisions. 


Plants under Federal orders other than Connecticut with 
marketwide pools which ship Class I-A milk to the market 
in quantities less than required for pooling under this order 
should pool the milk under the other order with no obliga- 
tion to the producer-settlement fund under the New York- 
New Jersey order. 


IV. Cream and Half and Half 


7. From July 1, 1968, through October 31, 1970, cream for 
fluid use and half and half was classified as Class I-A under 
Order 2 (7 CSR 1002.15 and 7 CFR 1002.41). That classification 
was based upon evidence introduced at a public hearing held 
January 16-25, 1967, in New York, (Department of Agriculture 
Docket AO-71-A-50; Exhibits 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 27, 30, 31, 32, 37, 43, 44, 46, 49 and 50, and pages 163- 
212, 339-346, 361-362, 407, 420-424, 431-437, 482-497, 503-505, 
578-590, 660-671, 831-838, 1052-1070, 1123-1130 of the transcript 
of the hearing pertaining thereto). The Deputy Administrator, 
Consumer and Marketing Service, issued a recommended deci- 
sion December 29, 1967 (33 F.R. 188), and time was given to 
file exceptions. A decision by an Assistant Secretary of Agri- 
culture was issued May 9, 1968 (33 F.R. 7190, 7191-71-92, 7198- 
7199), and reads, in part, as follows: 


1. Providing a skim milk and butterfat accounting pro- 
cedure. 


The accounting procedure under the order should be re- 
vised to provide for separate skim milk and butterfat ac- 
counting. 


The accounting procedure prescribed by the present order 
is essentially one of butterfat equivalent accounting. The 
butterfat utilized in each class is divided by the average test 
of milk received from producers to determine the hundred- 
weight of milk disposed of in such class. 


The prescribed application of the fluid skim differential 
has been used in conjunction with this procedure and recog- 
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nizes the fact that wher butterfat is disposed of as cream 
(which is classified as other than Class I) the skim milk por- 
tion of the milk can be, and often is, disposed of by handlers 
to consumers as fluid skim milk, in half and half, in certain 
cultured milk drinks, or may be shipped to other order plants 
and assigned to Class I under such other order. In such cases 
the pricing of the milk received from producers in the class 
to which the butterfat is assigned would not return to pro- 
ducers a realistic use value for their milk. 


Under the existing accounting scheme the addition of the 
fluid skim differential to the Class II or Class III price, as 
the case may be, is intended to provide a price for skim milk 
approximately equivalent to the Class I value of skim milk 
disposed of in specified fluid uses. However, the resulting 
price is merely an approximation and its reasonableness as 
an appropriate price is fundamentally dependent on whether 
the butterfat portion of the milk is disposed of and priced 
as Class II or as Class III. 


The butterfat accounting procedure was adopted in recog- 
nition of the fact that the States of New Jersey and New 
York, within which the marketing area lies, did not permit 
the standardization of milk for fluid uses. Under such cir- 
cumstances, a butterfat accounting procedure was considered 
to be appropriate. However, standardization has been per- 
mitted in New Jersey since mid-1964 and in New York since 
November 1, 1966. Permissive standardization allows han- 
dlers. to change the average butterfat content of fluid milk 
by the addition or removal of either skim milk or butterfat. 
In most instances standardization is done to lower the butter- 
fat content of the finished product. Accordingly, the butter- 
fat equivalent accounting procedure employed under the order 
does not insure a full accounting in Class I of the total volume 
of milk and skim milk actually utilized for fluid purposes. 


Accounting for milk and milk products on a skim milk 
and butterfat accounting basis and pricing in accordance 
with the form in which, or the purpose for which such skim 
milk and butterfat are used or disposed of is the most appro- 
priate means of securing complete accounting on all milk 
involved in market transactions. Milk is disposed of in the 
market in a wide variety of forms representing different 
proportions of butterfat and skim milk components of milk, 
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which may be greatly changed from the proportions of such 
butterfat and skim milk in milk as it is first received. Meas- 
ured in terms of volume the products disposed of in the 
market may represent one quantity of milk, and measured 
in terms of milk equivalent of the butterfat content they may 
represent quite a different quantity. 


Moreover, the present accounting method, coupled with the 
practice of standardization, does not achieve uniformity of 
product cost among handlers. Lack of uniformity in cost of 
the same product results from differences in the butterfat 
content of milk received from producers and from differences 
in the extent to which standardization is practiced. 


There are obvious difficulties in reconciling the quantities 
of product to be priced, particularly when consideration is 
given to the increasing intermarket transfers of milk, where 
accounting in one area is in terms of product weight and in 
another area is in terms of milk equivalent of butterfat. Un- 
iformity of price between markets depends upon a complete 
easure of the milk quantities involved and this must be ac- 
complished in terms of both butterfat and the skim milk 
equivalent of nonfat milk solids. 


The skim milk and butterfat accounting system herein 
adopted is the procedure universally used in all other Federal 
milk markets for verification of the receipts and utilization 
of milk and milk products. It will therefore implement the 
uniform application of milk accounting to all handlers and 
among all markets. In addition, it is the only practical means, 
in view of standardization, of assuring that producers will 
receive the full utilization value for their milk. 


2. Classes of utilization. The classification provisions of 
the order should be modified to provide for two use classes. 
Milk used in fluid milk products which are required by the 
applicable health authorities in the marketing area to be made 
from approved milk supply sources or milk used to produce 
other fluid milk products for which handlers generally and 
regularly rely on local producers for milk supplies, which 
products compete directly with those fluid products for which 
an approved supply source is required, should be classified 
as Class I milk. Class I milk should continue to be subdivided 
into Class I-A and Class I-B. However, the Class I-A defini- 
tion should be expanded to include not only Class I disposi- 
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tion in the marketing area but also all Class I disposition 
directly to consumers in other order markets or to other 
plants for Class I disposition in other order markets. Class 
I-B should include only that Class I disposition outside of 
any Federal order marketing area. Milk in excess of the 
fluid needs of the market and which is disposed of in manu- 
factured products should be Class ITI milk. 


A. Class I. To implement the drafting of the revised order 
a fluid milk product definition is provided. The products 
included in such definition are only those products intended 
to be classified in Class I. This includes all skim milk (in- 
cluding any used to produce concentrated milk or reconsti- 
tuted milk) and butterfat disposed of (other than as steri- 
lized products in hermetically sealed containers) in fluid 
form as milk, skim milk, cultured or flavored milk drinks 
(except eggnog and yogurt), concentrated fluid milk dis- 
posed of in consumer packages, cream (except storage, plas- 
tic or sour), half and half (except sour) and any other fluid 
mixture of cream, milk or skim milk containing less than 
18 percent buterfat (other than frozen desserts, frozen des- 
sert mixes, whipped topping mixtures, evaporated milk, plain 
or sweetened condensed milk, or skim milk). When any prod- 
uct specified in the fluid milk product definition (and hence 
to be classified as Class I) is fortified with nonfat milk solids 
it is provided that the amount of skim milk to be included in 
the definition shall be only that amount equal to the weight 
of skim milk in an equal volume of an unmodified product 
of the same nature and butterfat content. 


With the adoption of skim milk and butterfat accounting 
it is now possible to include in Class I all of the fluid prod- 
ucts for which a continuing, dependable supply of locally 
approved milk is required or demanded and which generally 
compete for a common consumer market. In so doing, equal- 
ity of pricing is more nearly achieved for products of the 
same general form or butterfat content. 


a. Cream. While fluid cream, half and half and other fluid 
cream products have in the past been classified as either 
Class II or Class III dependent on whether disposed of inside 
or outside the metropolitan district of the marketing area 
such classification as other than Class I has been necesary to 
provide a competitive pricing of butterfat in such products 
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on with butterfat disposed of for other than fluid uses. Because 
er handlers were not permitted to standardize milk, and there- 
ss fore necessarily bottled Class I products at the incoming 
of test of milk received from producers, high test producer milk 
he had little added value to the handler if disposed of for Class 
u- I uses. Therefore, in order to insure a market for producers’ 


milk, regardless of test, it was necessary to provide a nommi- 
nal Class I butterfat differential which was unrelated to the 


- true value of butterfat in alternative manufacturing uses. 
ts Under such a low butterfat differential, cream and cream 
ed products would have been under priced if they had been in- 
= cluded as Class I products. 

ri- The present rules and regulations provide that “cream” 
lid shall have more than 15 percent butterfat content. However, 
ks under the health regulations applicable in the marketing area 
is- “cream” must have a butterfat content of not less than 18 
1s- percent. In view of the applicable health standards, the 
Lid amended order provides that fluid milk products which have 
an a butterfat content of not less than 18 percent will be treated 
ag. as “cream.” For cream disposed of in the metropolitan dis- 
iin trict, handlers’ costs will be reduced. On the other hand, for 
d- cream disposed of outside such district, including that dis- 
ce posed of in other marketing areas, the cost will be slightly 
ids increased for the high butterfat forms of cream. Since the 
in lower butterfat content products contain more fluid skim, 
ht which would have a higher value, the cost for these products 
ict will be somewhat greater. 

Cream for fluid uses has in recent years been an item of 
ng diminishing importance. By far the greater proportion of 
»d- cream is disposed of for ultimate use in manufactured dairy 
lly products. The pricing of such cream will remain unchanged 
lly under the amendments herein adopted. 

: A number of exceptions were filed to the Deputy Admini- 
ons strator’s conclusions that cream for fluid uses should be clas- 

sified as Class I. Exceptors principle objections were directed 
1id to the competitive position of cream as a Class I product 
ier with imitation and synthetic cream products and with cream 
ide in the nearby Federal order markets which is classified and 
ea priced in Class II. They argued that pool handlers would 
to be in an untenable competitive position in marketing fluid 


cts cream and hence would be encouraged to make otherwise un- 
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economic cream movements as between orders solely for the 
purpose of avoiding a Class I classification and pricing. 


Certain exceptors, nevertheless supported the recommend- 
ed Class I classification but argued that it was essential that 
appropriate safeguards be provided in order to deter handlers 
from circumventing the intent of the classification and pric- 
ing provisions. 


The record clearly establishes that the applicable health 
regulations in the marketing area governing the production 
and distribution of cream for fluid uses are the same as those 
for fluid milk. Notwithstanding inferences on the part of 
certain exceptors that the application of such regulations 
with respect to cream in parts of the marketing area is nomi- 
nal the record simply does not support such a position. The 
Deputy Administrator’s conclusions with respect to fluid 
cream are reaffirmed. However, as hereinafter discussed 
some modification in the treatment of cream from certain 
other order plants is necessary to insure appropriate classi- 
fication and pricing of interorder movements. 


b. Drinks. For the same reasons as previously discussed 
for cream, cultured and flavored milk drinks containing in 
excess of 5 percent butterfat were also classified as other than 
Class I. Such products containing less than 3 percent butter- 
fat were similarly classified to provide appropriate pricing 
of such products under the existing market situation. How- 
ever, the application of the fluid skim differential with re- 
spect to skim milk disposed of in the form of milk, skim 
milk, half and half, and cultured milk drinks containing more 
than 3 percent but no more than 5 percent butterfat and 
derived from other than producer milk classified as Class I-A 
or I-B or from other order milk, was intended to provide a 
price with respect to milk so disposed of as either Class II 
or Class III milk equivalent to the Class I-A price. 


While milk drinks testing less than 3 percent or more than 
5 percent and disposed of inside the metropolitan district 
have been classified in a different class and priced higher 
than such products disposed of outside of such district, the 
record of the hearing provides no basis for such continuing 
distinction. The applicable health regulations both inside 
and outside the metropolitan district are similar and gener- 
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the ally provide that milk drinks containing more than 3 percent 
butterfat content must be made from approved ingredients. 
Accordingly, it is appropriate that all of such products be 


= classified as Class I and contribute their proportionate share 
at to the Class I proceeds necessary to reflect, through the 
_— blended price, returns to producers sufficient to encourage the 
— production of those quantities of milk needed to insure an 
adequate fluid milk supply. 
th 
ion =. 3 2 
ose 
of Through complementary provisions of the New York-New 
ons Jersey and Connecticut orders transfers or diversions of 
mi- fluid milk products from a Connecticut order plant to a 
The New York-New Jersey order plant are classified and priced 
uid as Class II under the Connecticut order and assigned pro 
sed rata to classes of use other than Class I-B under the New 
ain York-New Jersey order. Any such milk thus assigned to 
gsi- Class I-A or Class II is subject to a payment to the Order 2 
pool at the difference between the Connecticut Class II price 
and the applicable class price under the Order 2, adjusted for 
sed appropriate differentials including the direct delivery differ- 
in ential. This payment is known as the “Connecticut order 
nan differential.” 
ui As previously concluded, packaged fluid milk products 
we except cream under specified circumstances moving from one 
re- Federal order market to another appropriately should be 
pin priced under the originating order and the proceeds there- 
are from should accrue to producers under that order. The allo- 
and cation and transfer provisions of the amended order will 
I-A insure this result. 
ea The special treatment provided for Connecticut order milk 
s I was adapted in recognition of particular interorder prob- 


lems and to insure the econemic and orderly disposition of 
Connecticut pool milk in excess of that market’s fluid re- 


han quirements. With respect to bulk movements and movements 
rict . : 

h of cream in packaged form the treatment presently provided 
o should be continued in substantially the same manner under 
_ the amended order. 

ing 

side It is not apparent that any useful purpose is served by 


ler- the prorata assignment of such milk to classes of use. The 
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procedure can be simplified by providing, following the allo- 
cation of unregulated milk, for the allocation of such milk 
to Class II to the extent of available utilization in such class. 
Receipts in excess of available Class II use should then be 
assigned to Class I-A and any milk so assigned should be 
subject to the “Connecticut order differential” in the same 
manner as in the past. 


Following the assignment of Connecticut order milk the 
handler’s receipts of packaged and bulk cream from other 
order plants, which has not been classified and priced as a 
fluid milk product should be assigned first to Class II and 
any remainder thereof to Class I. 


Any such receipts assigned to Class I-A should be subject 
to an equalization payment of the difference between the 
Class II and the Class I-A price. While this procedure is a 
departure from the usual procedure for assigning receipts of 
other order milk it is necessary in recognition of the unique 
situation by which the New York-New Jersey market, a 
closed cream market, is virtually surrounded by the markets 
of Boston, Connecticut, and Philadelphia in which cream 
is Class II. Certain supply sources in those markets may 
well be approved sources of supply for cream for the New 
York-New Jersey market. Unless appropriate safeguards are 
taken it is likely that handlers would be encouraged to seek 
out such supply sources because of the pricing advantage 
which would result by virtue of a Class II classification and 
pricing. 


In addition, it must be recognized that certain plants with 
substantial route disposition in the New York-New Jersey 
market, and hence plants which are approved by the appro- 
priate health authorities in the market, have until recently 
been fully regulated under Order 2 but are now fully reg- 
ulated under the adjacent Delaware Valley order. The in- 
compatibility of classification of cream as between the two 
orders obviously could encourage otherwise uneconomic move- 
ments of cream between orders for the sole purpose of de- 
feating the intent of the classification and pricing provisions 
of the order with respect to cream for fluid uses. To insure 
the integrity of the classification and pricing plan it is es- 
sential that cream receipts from other order plants where 
such product is classified and priced as other than a fluid 
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milk product and which are assigned to Class I-A under this 
order shall be subject to an equalization payment of the 
difference between the Class II and Class I-A price both ap- 
plicable at the location of the transferor plant. 


While this procedure will eliminate any problem with 
respect to plant receipts of cream from adjacent order mar- 
kets it is recognized that handlers in adjacent Federal order 
markets may have a pricing advantage on route sales in the 
New Cork-New Jersey market. This situation cannot be 
corrected on the basis of this record, however. If this should 
be a problem it can be handled most appropriately only by 
amendment of the other orders. 


8. Upon the basis of evidence introduced at a public hearing 
held April 6-14, 1970, in New York, New York, the Deputy Ad- 
ministrator, Consumer and Marketing Service, issued a recom- 
mended decision July 7, 1970 (35 F.R. 11129), and time was 
given to file exceptions. A decision by an Assistant Secretary of 
Agriculture was issued October 9, 1970 (35 F.R. 15927). The 
order amending Order No. 2, as amended, was issued by an 
Assistant Secretary October 26, 1970 (35 F.R. 16789), effective 
November 1, 1970, and, in part, eliminated cream from the fluid 
milk product definition contained in § 1002.15 of the Order and 
provided a Class II classification of cream for fluid use. Half 
and half remained a fluid milk product classified as Class I-A 
until October 1, 1971, when it was classified as Class II (Tr. 55). 


CONCLUSIONS 


Petitioner advances four major contentions which will be dealt 
with separately. As a preliminary matter, however, petitioner’s 
argument that it is denied due process and fair and just treat- 
ment by the Department’s briefing procedure is without merit. 
Petitioner seems to argue that once it files an 8c(15) (A) peti- 
tion, respondent is required to come forward with a full and 
detailed justification for the Department’s actions, including cita- 
tions to the records involved, to which petitioner can reply. It is 
well settled, however, that the burden of proof in an 8c(15) (A) 
proceeding rests upon the petitioner. Lewes Dairy, Inc. v. Free- 
man, 401 F.2d 308, 316-317 (C.A. 3), certiorari denied, 394 U.S. 
929; Boonville Farms Cooperative, Inc. v. Freeman, 358 F.2d 
681, 682 (C.A. 2) ; Windham Creamery, Inc. v. Freeman, 230 F. 
Supp. 632, 631-636 (D. N.J.), affirmed, 350 F.2d 978 (C.A. 8), 
certiorari denied, 382 U.S. 979. 
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It is customary in § 8c(15) (A) proceedings for the petitioner 
to file its brief after the oral hearing, for respondent to then file 
its brief, and for petitioner to file a reply brief, if desired. Re- 
spondent does not know precisely what petitioner’s claims will 
be before its brief is filed. The records to which petitioner refers 
are public documents available for inspection by both parties 
upon request made to the Hearing Clerk of the Department of 
Agriculture. It would be inordinate, burdensome and prejudicial 
to the respondent to require respondent to anticipate petitioner’s 
arguments and furnish rebuttal arguments and authorities prior 
to submission of petitioner’s brief. If petitioner is surprised by 
material in respondent’s brief, it has ample opportunity to re- 
spond and correct any disadvantage in its reply brief. In the 
present case petitioner filed two initial briefs and a reply to 
respondent’s brief, having been given extensions of time to do 
so. Also, the Hearing Examiner stated at the conclusion of the 
hearing that the parties “agreed” to the briefing schedule in- 
itially announced (Tr. 187). Petitioner’s arguments of prejudice 
are thus ill founded. 


Further observations as to well settled, but important, points 
are in order. The purpose of a proceeding pursuant to a 
§ 8c(15) (A) petition is to determine whether an order, a pro- 
vision thereof, or an obligation imposed in connection therewith, 
is “not in accordance with law” (7 U.S.C. 608c(15) (A); see 
United States v. Mills, 315 F.2d 829 (C.A. 4), certiorari denied, 
275 U.S. 819). The inquiry does not encompass questions of 
policy, desirability, or the evaluation of the effectiveness of ec- 
onomic and marketing regulations issued pursuant to the Act. 
See In re Independent Milk Producer-Distributors’ Assoc., 20 
Agriculture Decisions 1, and cases cited therein. The responsi- 
bility for selecting the means of achieving the statutory policy 
and the relationship between the remedy selected and such policy 
are peculiarly matters of administrative competence. American 
Power & Light Co. v. S.E.C., 329 U.S. 90; Secretary of Agri- 
culture v. Central Roig Refining Co., 338 U.S. 604. 


Without a showing that the action of the Secretary was arbi- 
trary, his action is presumed to be valid. Benson v. Schofield, 
236 F.2d 719 (C.A. D.C.), certiorari denied, 352 U.S. 976; Reed 
Vv. Franke, 297 F.2d 17 (C.A. 4). Mere assertions of illegality 
are not sufficient to have an order provision or administrative 
decision declared illegal. In re College Club Dairy, Inc., 15 Agri- 
culture Decisions 367, 373. 
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I. Shrinkage 


Petitioner objects to the treatment of “shrinkage” under the 
Order (7 CFR 1002.42).5 Shrinkage provisions in a milk order 
provide for accounting and charging the handler for the milk 
received from producers, but which is lost and unaccounted for 
during handling and procesing. The Order provides that shrink- 
age is to be classified in proportion to the percentage of the 
handler’s total utilization of skim milk and butterfat actually 
accounted for in Class I-A and Class II, respectively, but Class 
II shrinkage is limited to a maximum of 2 percent of the total 
skim milk and butterfat actually accounted for in Class II. Any 
excess thereof is classified and priced as Class I-A. The result of 
this provision is that a handler such as petitioner who disposes 
of almost all his skim milk and butterfat in Class I-A would have 
almost all his shrinkage classified and priced in Class I-A. 


Petitioner seems to make two objections to the shrinkage pro- 
vision. The petitioner argues first that in all other milk orders 
shrinkage is put into the surplus, rather than the highest class. 
The petitioner also argues that shrinkage can never be Class I 
because classification must be based upon use, under 7 U.S.C. 
608c (5). 


These arguments cannot prevail. The same contentions as to 
the same provisions of this same order were made and rejected 
in the recent case of In re Oak Tree Farm Dairy, Inc., 31 Agri- 
culture Decisions 966 (1972). Because of the identity of the 
issues in that case with the present one and because the reason- 
ing in that decision is controlling here, it will be quoted at length 
(31 Agriculture Decisions 970-972) : 


Other orders issued pursuant to the act, including Orders 1, 
4 and 15,‘ generally classify shrinkage up to a certain per- 
centage, such as 114 or 2 percent, as Class II. Petitioner 


5. § 1002.42 Shrinkage 

Shrinkage shall be classified at each plant or unit as follows: 

(a) Compute the total shrinkage of skim milk and butterfat respectively at each 
plant or unit. 

(b) Such shrinkage shall be assigned pro rata to classes of use in accordance with 
the respective volumes of skim milk and butterfat actually accounted for in each 
class: Provided, That shrinkage assigned to Class II shall not exceed 2 percent of 
the skim milk and butterfat, respectively, in such class actually accounted for and 
any excess thereof shall be classified as Class I-A. 

4. Order No. 1 regulates the handling of milk in the Massachusetts-Rhode Island-New 
Hampshire marketing area, Order No, 4 reiulates the handling of milk in the Middle 
Atlantic marketing area and Order No. 15 regulates the handling of milk in the 
Connecticut marketing area [footnote in the original]. 








1574 . AGRI. MKTG. AGREEMENT ACT, 1937 


Cite as 31 A.D. 1552 


would under those provisions be able to classify at least a 
percentage of its unaccounted for skim milk and butterfat 
as Class II shrinkage and complains of its inability to do so 
under Order No. 2. * * * 


However, to say that the treatment of shrinkage or “waste” 
under some or all of the orders issued pursuant to the act 
must be uniform is to ignore the statutory scheme contained 
in the act. See, e.g., In re Tuscan Dairy Farms, Inc., et al., 
30 A.D. 1135 (1971), and cases cited therein. In fact, the 
act, in section 8c(11)(C) thereof (7 U.S.C. 608c(11) (C)), 
authorizes different terms in the different marketing orders. 
Section 8c(11) authorizes separate orders for separate mar- 
keting areas, which orders shall, insofar as practicable, con- 
tain such different terms applicable to the several market- 
ing areas as the Secretary finds necessary to give due rec- 
ognition to the differences between the areas. A difference 
of treatment, by itself, between orders and even within an 
order is certainly not precluded by the act and is, rather, 
clearly authorized therein. Cf., e.g., Windham Creamery, 
Inc. V. Freeman, 350 F.2d 978 (8rd Cir. 1965), cert. denied 
382 U.S. 979 (1966) ; In re Tuscan Dairy Farms, Inc., et al., 
supra; In re Willow Farms Dairy, Inc., 20 A.D. 810 (1961), 
aff’d 315 F.2nd 828 (4th Cir. 1963), cert. denied 374 U.S. 
832 (1963) ; In re Crystal Lake Dairy Company et al., 9 A.D. 
185 (1950). See also Lehigh Valley Cooperative Farmers, 
Inc. V. United States, 370 U.S. 76, 98 (footnote 20) (1962). 
Further, Order No. 2, as amended, in general and section 
1002.42 thereof are supported by the presumption, which 
has not been overcome by petitioner, that there are facts in 
existence which justify them. Borden’s Farm Products, Inc. 
v. Baldwin, 293 U.S. 194, 209 (1934) ; Pacific States Box & 
Basket Co. v. White, 296 U.S. 176 (1935) ; United States v. 
Rock Royal Cooperative, Inc., 307 U.S. 533 (1939). Peti- 
tioner has not challenged the evidentiary support therefor. 


* * * * 


In addition, no invalid discrimination results from the 
operation of section 1002.42 as between handlers regulated 
under Order No. 2, as amended. The fact that the cost to 
each handler of milk which ends up as shrinkage, that is, 
which is unaccounted for, depends upon the nature of the 
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handler’s operation, and is different for each handler is not 
unreasonably discriminatory. In effect, under section 1002.42 
shrinkage is assigned to the same classes of use as the skim 
milk and butterfat actually accounted for with 2 percent limit 
in the lower use classification. Such provision is uniformly 
applied to all handlers under the order and petitioner is 
treated the same in this regard as all handlers similarly 
situated. We see no legal impediment to assigning to un- 
accounted for skim milk and butterfat classifications in pro- 
portion to the classifications of skim milk and butterfat 
actually accounted for. Obviously, some plant loss is experi- 
enced in the transportation, processing, laboratory sampling, 
etc., of milk received from producers or regulated milk. 
Producers need not bear the loss incident to a handler’s, and 
not a producer’s, operation. These losses are part of the 
business of receiving and processing milk receipts into the 
forms in which they are sold or disposed of from the han- 
dler’s plant, are directly related thereto and, under the order, 
may be made a cost thereof. See sections 8c(5)(A) and 
8c(7)(D) of the act (7 U.S.C. 608c(5) (A) and 608c(7) 
(D)). 


Further, petitioner’s contention that the shrinkage provision 
is contrary to § 608c(5) (A) of the Act must fail. Section 608c 
(5) (A) provides that: 


(5) In the case of milk and its products, orders issued pur- 
suant to this section shall contain one or more of the follow- 
ing terms and conditions, and (except as provided in sub- 
section (7) of this section) no others: 


(A) Classifying milk in accordance with the form in which 
or the purpose for which it is used, and fixing, or providing 
a method for fixing, minimum prices for each such use classi- 
fication which all handlers shall pay, and the time when pay- 
ments shall be made, for milk purchased from producers or 
associations of producers. * * * [Emphasis added]. 


From this provision, it is clear that classification may be based 
either upon the form in which or the purpose for which the milk 
is used. “Use” is the handler’s “use” and not “ultimate use.” 
Queensboro Farms Products, Inc. Vv. Wickard, 137 F.2nd 969 
(C.A. 2); M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 
(E.D. N.Y.). Since shrinkage losses are directly related to the 
receipt and processing of milk into the forms in which it is sold 
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or disposed of from the handler’s plant, shrinkage classification 
depends upon the purpose for which the handler uses his milk. 
Thus § 608c(5) (A) imposes no impediment to the assignment of 
unaccounted for skim milk and butterfat to classification of 
shrinkage in the same ratio as the classification of skim milk 
and butterfat actually accounted for. See, also, 7 U.S.C. 608¢ 
(7) (D). 


It is difficult to respond to petitioner’s claim that the shrink- 
age provision in Order 2 is “being allowed by reason of inertia,” 
since petitioner neither explains the statement nor cites any au- 
thority to support it. Petitioner has failed to carry the burden 
of proof as to whatever claim is being made. Moreover, the Sec- 
retary has continually surveyed the desirability of retaining the 
shrinkage provision in Order 2. (See, e.g., 33 F.R. 7194, May 15, 
1968 ; Resp. Br. p. 23). 


II. Lactose 


Lactose is powdered milk sugar, a derivative of whey, which 
is an ingredient of skim milk. Lactose is a nonfat milk solid 
distinct from skim milk powder, but it is used in the same way, 
as an additive to fortify fluid skim milk. Since March of 1969 
the Market Administrator of Order 2 has classified lactose par- 
tially in Class II and partially in Class I-A when it is used, as 


petitioner uses it, as an additive to fortify Class I-A fluid milk 
products. 


Petitioner objects to this classification of lactose, arguing in 
effect that lactose is simply not subject to classification under 
the Order. Petitioner makes two general arguments to support 
its objection. First it argues that lactose is not covered by the 
Order provisions as they now read; second, it argues that the 
lactose petitioner uses originates in interstate commerce outside 
of the Order and that amounts relating to it may not properly 


be assigned to the Order 2 producer settlement fund. These argu- 
ments are without merit. 


It is clear that lactose—a nonfat milk solid—is classified under 
Order 2 partly in Class II and partly in Class I-A when it is 
used to fortify a fluid milk product. The Order provides (7 CFR 
Part 1002): 

§ 1002.15 Fluid Milk Product 


“Fluid milk product” means all skim milk and butterfat in 
the form of milk, fluid skim milk * * * or any other mixture 


FITCHETT BROTHERS, INC. 1577 
Cite as 31 A.D. 1552 


ti ; . . _— 

we of cream, milk or skim milk containing less than 18 percent 

it of butterfat * * * Provided, That when any fluid milk product 

1a is fortified with nonfat milk solids the amount of skim milk 

milk to be included within this definition shall be only that amount 

608¢ equal to the weight of skim milk in an equal volume of an 
unmodified product of the same nature and butterfat content. 

rink- § 1002.41 Classes of utilization 

tia,” Subject to the conditions set forth in §§ 1002.42 through 

y all 1002.46 the classes of utilization shall be as follows: 

rden (a) Class I-A milk shall be all skim milk and butterfat: 

a (1) Disposed of as fluid milk product; 

y the 

y 15, * * * * 

(c) Class II milk shall be all skim milk and butterfat: 
hich (1) Disposed of in any product other than a fiuid milk 
. ail 4 product ; 
way, ei eel 
1969 
par- (8) In skim milk represented by the nonfat solids added 
d, a to a fluid milk product for fortification which is in excess of 
milk the volume included within the fluid milk product definition 

pursuant to § 1002.15. 
cad § 1002.16 Other Source Milk ¢ 
in 
pport “Other source milk” means all skim milk and butterfat con- 
y the tained in or represented by: 
t the 
itside rie 
perly pra. ss 
argu- (b) Receipts in a form other than as a fluid milk product 
(including those produced at the plant during a prior month) 
d which are reprocessed, converted or combined with another 
~ a product during the month; 
CFR § 1002.40 Skim milk and butterfat to be classified 
All skim milk and butterfat required to be reported by each 
handler pursuant to §§ 1002.30 and 1002.32 shall be classi- 
a fied each month pursuant to the provisions of §§ 1002.41 
ure 6. “Other source milk” is classified under the Order (see, e.g., §§ 1002.30(a) (3), 


1002.32, 1002.40). 
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through 1002.46. If any of the water contained in the milk 
from which a product is made is removed before the product 
is utilized or disposed of by a handler, the pounds of skim 
milk used or disposed of in such product shall be considered 
to be an amount equivalent to the nonfat milk solids con- 
tained in such products plus all the water originally associ- 
ated with such solids. 


§ 1002.103 Skim milk 


“Skim milk” means any part or parts of milk as defined in 
§ 1002.102(a) except butterfat and shall include water as 
provided for in § 1002.40. 


Lactose is subject to classification under the Order because, 
like skim milk powder, it is a “nonfat milk solid.” The Order 
provides for nonfat milk solids such as skim milk powder and 
lactose to be classified according to the form in which they are 
used (see 7 U.S.C. 608c(5)(A)). It is provided, in effect, that 
so long as nonfat milk solids are not disposed of in a fluid milk 
product, they are classified in Class II (§ 1002.41(c)). If the 
nonfat milk solids are used to fortify a fluid milk product, how- 
ever, they are classified partly as Class II and partly as Class I-A. 
In such circumstances, the regulations specify the method for 
computing the exact amount of the product to be classified in 
Class I-A and the amount to be classified in Class II. The regula- 
tions provide: 


§ 1002.246 Skim milk equivalent of condensed skim milk and 
skim milk powder 


(a) The skim milk equivalent of condensed skim milk and 
skim milk powder in other source milk receipts shall be de- 
termined by multiplying the pounds of condensed skim milk 
or skim milk powder by the appropriate factor in Column C 
of the table in § 1002.233. 


(b) When condensed skim milk or skim milk powder are 
used to fortify fluid milk products the skim milk equivalent 
of that portion of such products which is in excess of the 
volume included in the fortified fluid milk product shall be 
determined by multiplying the pounds of condensed skim 
milk powder by the factor in Column D in the table in 
§ 1002.233. The skim milk equivalent so determined shall be 
accounted for as a Class II disposition. Condensed skim milk 
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and skim milk powder used to fortify fluid milk products will 
be considered to contribute no butterfat to the product so 
fortified. 


§ 1002.233 Weights and equivalents of condensed skim milk 
and skim milk powder 


In the absence of information establishing the weight or 
skim milk equivalent of condensed skim milk and skim milk 
powder the following table shall be used: 


Condensed Skim Milk 


A B C D 
Percent total solids Weight Product Class II 
in the mixture per skim skim 
gallon equiva- equiva- 
(pounds) lent lent 
factor factor 


SE SE SINE sc anccsnuesteseannenersseunio 11.000 10.360 


Applying column C of this table, each pound of lactose is con- 
verted to 11 pounds of skim milk (see §§ 1002.15, 1002.40, 
1002.246). Of such 11 pounds of skim milk to be accounted for, 
column D shows that 10.360 pounds are to be classified as Class 
II, leaving only .64 pound to be classified as Class I-A. This .64 
pound is about 1/17th of the total (11 pounds); so for each 
pound of lactose added to a fluid milk product, only 1/17th of 
its skim milk equivalent is classified as Class I-A and the re- 
mainder is classified as Class II. 


Contrary to the petitioner’s contention that lactose does not 
compete with fluid skim milk products, to the extent that he 
addition of lactose to a volume of such product increases that 
volume, it displaces an equivalent volume of fluid skim milk which 
would be clasified and priced as a Class I-A product under the 


7. The regulations refer to skim milk powder, rather than to lactose, but since the 


Products are so similar, the conversion factors applicable to skim milk powder may 
Properly be applied to lactose. This table is the result of many careful laboratory 
tests. Moreover, if the petitioner challenges the conversion -factors in the table, 
they specifically apply only in the absence of contrary information, and the petitioner 
has the burden of proving that the conversion factor as to lactose should be different 
from that used by the Market Administrator. 
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Order. In recognition of this fact (see the Secretary’s findings, 
33 F.R. 7190, 7192-7193), the Order provides regulations under 
which the increased volume or “swell”? is computed, and it is 
only for the “swell” portion of the volume of lactose added that 
the lactose is classified as a Class I-A product. This carries out 
the provisions of § 1002.15 of the Order that: 


* * * when any fluid milk product is fortified with nonfat 
milk solids, the amount of skim milk to be included [in 
Class I] shall be only that amount equal to the weight of skim 
milk in an equal volume of an unmodified product of the same 
nature and butterfat content. 


It is important to understand, however, that under the Order, 
all milk classified is not priced, or charged, to the handler. Spec- 
ifically, the petitioner does not pay anything to the producer 
settlement fund on the skim milk equivalent of the lactose classi- 
fied as Class II; and on the skim milk equivalent of the lactose 
classified as Class I-A, petitioner pays only the difference between 
the Class II and the Class I-A prices (see, e.g., §§ 1002.45(a) 
and 1002.70 (d) (2)). 


Petitioner’s second major contention as to lactose is that since 
the lactose it uses was not produced in or related to the Market- 
ing Area of the Order, it is improper to make any charge against 
petitioner for the credit of the Order’s producer settlement fund. 
It is assumed that the petitioner is arguing that since the lactose 
used by petitioner was not produced by the “producers” under 
the Order who receive the minimum blended price, such producers 
should not receive any payment based on the handler’s use of 
such product in the area. 


It is settled, however, that a handler may be required to pay 
into the producer settlement fund an appropriate payment based 
on milk products made from “non-producer” milk brought into 
the handler’s area from another area so long as the payment does 
not constitute a trade barrier prohibited by § 8c(5)(G) of the 
Act. See, e.g., In re Mills Dairy Products Company, 25 Agri- 
culture Decisions 1307, 1316-1320 (1966), affirmed, Mills v. Free- 
man, 294 F. Supp. 119, 125-128 (D. Md.); In re Lyles Dairy 
Products, 23 Agriculture Decisions 1441, 1447-1456 (1964); In 
re Fitchett Bros., 22 Agriculture Decisions 750, 755-758 (1963). 
See, also, H. P. Hood & Sons v. United States, 307 U.S. 588, 599- 
602; Fairmont Foods Company v. Hardin, 442 F.2nd 762, 771-772 
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(C.A. D.C.) ; Lewes Dairy, Inc. v. Freeman, 401 F.2nd 308, 314 
(C.A. 3), certiorari denied, 394 U.S. 929. No claim or showing 
is made by petitioner that the payments required by the Order 
on the lactose constitute a trade barrier proscribed by § 8c (5) (G) 
of the Act. Also, the Order in this respect affords identical treat- 
ment to lactose used to fortify a fluid milk product from whatever 
source derived, including lactose derived from producer milk. 
There is no basis in this case to the petitioner’s argument that 
the Order imposes a trade barrier against lactose produced from 
non-producer milk. 


III. Connecticut Differential 


Petitioner complains of the illegality of § 1002.52 of the Order 
and other sections incorporated therein setting forth various 
differentials on milk purchased from Connecticut plants. Sec- 
tion 1002.52, the “Connecticut Order Differential,” provides: 


For skim milk and butterfat which is clasified in Class II 
under Part 1015 of this chapter and is received in the form 
of packaged cream or a bulk fluid milk product at a pool 
plant and is classified as Class I-A or I-B, the handler shall 
pay, a differential equal to the difference between the Class 
II price under Part 1015 of this Chapter and the Class I-A 
price appropriately adjusted for differentials pursuant to 
§§ 1002.51, 1002.81 and 1002.82(b). 


The effect of this differential is that when surplus Class II 
milk under the Connecticut Order (7 CFR Part 1015) is obtained 
by a handler regulated under Order No. 2 and is utilized under 
Order No. 2 as Class I-A, then that handler pays the Order 
No. 2 producer settlement fund the difference between the Con- 
necticut Order Class II price and the Order No. 2 Class I-A 
price. Section 1002.52 also requires the addition to the price 
of such milk transportation differentials (7 CFR 1002.51), but- 
terfat differentials (7 CFR 1002.81) and direct delivery differ- 
entials (7 CFR 1002.82)* which are applicable to both Connecti- 





8. § 1002.51 Transportation differentials 


The class prices set forth in § 1002.50 shall be subject to a transportation differ- 
ential determined in accordance with paragraphs (a) through (e) of this section. 

(a) The Market Administrator shall determine a freight zone for each pool plant 
and each partial pool plant. Such freight zone shall be the shortest highway mileage 
from the plant to the nearest of the following points as computed by the market 


administrator from data contained in Mileage Guide No. 5, without supplements, 
issued on July 20, 1949, effective August 21, 1949, by the Household Goods Carriers’ 
Bureau Agent, Washington, D.C.: Mount Vernon or Yonkers in the State of New York; 
Teaneck, Glen Ridge, East Orange, Elizabeth, Hackensack, Hillside, Irvington, or 
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cut Order milk and to milk originally classified and priced under 
Order No. 2. 


The purpose and effect of § 1002.52 is to remove the 
competitive advantage which would otherwise result to a handler 
under Order No. 2 who obtained surplus priced, Class II Con. 
necticut Order milk and then disposed of it in Class I-A under 
Order No. 2. Thus such a handler is charged for the difference 
in price between the two class prices in the two orders, plus such 
other differentials as would have been charged on the milk if it 
had been Order No. 2 milk in the first instance. 


The petition cites a number of alleged grounds for the in- 
validity of the Connecticut Order differential, but petitioner 
briefed only two arguments. Petitioner attacks the findings 
supporting § 1002.52 by stating (March 7, 1972, Brief, p. 4): 


Council [sic] has examined citaitions offered by the Govern- 
ment and cannot find any citation that deals with or refers 
to Section 1002.52, * * * and has conferred with council 
[sic] for the Department and left that conference with the 
impression that these were the only citations that the Gov- 
ernment had available on this subject. 

If this is the case then the provision must fail since there 
are no findings to support it. 


Such an argument is patently untenable. As was pointed out 
initially, the burden of proof is upon the petitioner, not the 





Passaic in the State of New Jersey. The freight zone for plants located in New York 
City, Nassau, and Suffolk Counties in the State of New York, or in Essex, Hudson, 
and Union Counties in the State of New Jersey shall be in the 1- to 10-mile zone. 
The market administrator shall publicly announce the freight zones for pool plants. 

§ 1002.81 Butterfat differential 

The butterfat differential for the adjustment of prices as specified in this part 
shall be plus or minus for each one-tenth of 1 percent of butterfat therein above or 
below 3.5 percent an amount computed as follows: 

Multiply by 0.120 and round to the nearest even one-tenth cent the simple average 
of the daily wholesale selling prices per pound (using the midpoint of any price 
range as one price) reported during the period between the 16th day of the preceding 
month and the 15th day inclusive of the current month by the United States Depart- 
ment of Agriculture for Grade A (92-score) bulk creamery butter in the New York 
City market. 

§ 1002.82 Location differentials 

(a) Transportation differentials. The transportation differential shall be plus or 
minus the appropriate differential shown in column B of the schedule in § 1002.51 (c) 
for the zone of the plant to which the milik is delivered or in the case of farms 
included in units the zone of the township in which the milk is received. 

(b) Direct delivery differential. For pool milk received at a plant or pool unit 
milk received from farms in the 1- to 10-mile zone through the 61- to 70-mile zone 
as determined pursuant to § 1002.51, the handler shall pay five cents per hundred- 
weight in addition to any amounts required by other provisions of this section. 
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respondent. Lewes Dairy v. Freemen, 401 F. 2d 308 (C.A. 3), 
certiorari denied, 394 U.S. 929. Even if Government counsel did 
not, in a conference with petitioner’s counsel, cite sufficient 
findings to support § 1002.52, that could not be the basis for a 
valid conclusion that § 1002.52 is not supported by adequate find- 
ings. The petitioner has the burden of proof and must establish 
its own case. 


Petitioner must come forward with facts and law, rather than 
conclusionary statements, to overcome the presumption that there 
is a sufficient base in the findings and evidence for this section 
of the Order. See In re College Club Dairy, Inc., 15 Agriculture 
Decisions 367, 373 (1965), and cases cited therein; Borden’s 
Co. Vv. Baldwin, 293 U.S. 194, 209; United States v. Rock Royal 
Co-op., 307 U.S. 533, 566-567. 


In any event, however, it is clear that the Conecticut Order 
provisions are supported by adequate findings, which, are, in 
turn, supported by adequate evidence (see Findings 5 and 6, 
supra, pp. 10-12). ‘The Secretary considered the necessity for 
such provisions and found, in his decision upon the basis of 
record evidence, that the Connecticut Differential would result 
in fairness to all handlers regulated by Order No. 2 by equal- 
izing the cost factors for milk ultimately disposed of in Class I 
under Order No. 2, regardless of where it was acquired. He 
further found that imposition of such a charge would tend to 
stabilize both market areas by removing the incentive to buy 
milk from producers in one market at the expense of producers 
in the other. Also, he found that the differential would provide 
savings for both markets with respect to transportation costs 
in Order No. 2 and the efficient disposition of surplus milk in 
Order No. 15. (See the Secretary’s Decision at 28 F.R. 11957- 
11958, November 8, 1963; and the record evidence in combined 
Department of Agriculture Dockets AO 71-A48, AO 71-A44 
and AO 305-A8; Exhibits 11-14 and pages 25-52, 147-148, 157- 
170, 344-845, and 995-1003 of the transcript of the hearing 
pertaining thereto). 


In addition, the Connecticut Order Differential creates no 
“trade barrier,” as alleged in the petition, but rather insures 
only free and equal competition. The Secretary, “in his efforts 
to protect a particular market may require * * * equal treat- 
ment of pool and nonpool milk.” Lewes Dairy, Inc. v. Freeman, 
401 F. 2d 808, 315 (C.A. 8), certiorari denied, 394 U.S. 929. 
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Equalization of the Connecticut Order milk and Order No. 2 
producer milk is both the purpose and effect of § 1002.52. The 
petitioner apparently has abandoned this issue since it was not 
argued in its briefs. 


The second argument briefed by the petitioner relating to 
differentials involves the location differential in § 1002.82(b) of 
the Order, which is incorporated by reference in the Connecti- 
cut Order Differential. Petitioner requests, for the first time 
in its brief, an exemption from the location differential in 
§ 1002.82(b) based upon “individual hardship.” Although this 
claim can be disregarded because it was not pleaded in peti- 
tioner’s petition, it is clear that petitioner’s argument is without 
merit. 


To be entitled to such an exemption, petitioner must show 
more than hardship; it must show that it is the victim of illegal 
discrimination. Secretary of Agriculture v. Central Roig Co., 
338 U.S. 604, 617-619; Currin v. Wallace, 306 U.S. 1, 14; Wickard 
v. Filburn, 317 U.S. 111, 129; Bowles . Willingham, 321 USS. 
503, 518; United States v. Mills, 315 F. 2d 829, 838 (C.A. 4), 
certiorari denied, 375 U.S. 819; In re Central Dairy Products Co., 
12 Agriculture Decisions 308, 312 (1953) ; In re Acme Breweries, 
Inc., 9 Agriculture Decisions 1419, 1433 (1950). Petitioner has 
failed to do so. Petitioner offered no evidence in this regard at 
the hearing. See, also, Sunny Hill Farms Dairy Co. v. Hardin, 
446 F. 2d 1124, 1128-1131 (C.A. 8), certiorari denied, 405 U.S. 
917, holding that the location differential involved in that case 
was authorized by the Act and reasonable, despite the hardship 
to the petitioner. 


IV. Cream and Half and Half 


Petitioner objects to the Secretary’s July, 1968 action (33 
F.R. 8201) reclassifying fluid use cream and half and half under 
Order No. 2 from the surplus class to Class I-A (see Finding 
of Fact No. 7, supra, pp. 13-16). The reasons for rejecting the 
petitioner’s argument as to cream apply equally to half and half. 


The general federal order system of classification on the basis 
of form or purpose of use plainly does not prohibit including 
fluid cream and half and half in Class I. Petitioner argues 
in its reply brief that since milk and cream are different prod- 
ucts, they must necessarily have different “utilization” values 
and be placed in different classes. The reclassification in issue, 
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however, did not place all cream in Class I, but rather only that 
cream which, like milk and some other milk products, was 
utilized as a “fluid milk product.” Excepted from Class I were 
storage, plastic and sour cream and cream used in frozen des- 
serts, frozen dessert mixes, whipped topping mixtures, etc. (see 
7 CFR 1002.15 (1968)). Thus even though cream and milk 
may be different products, the contested reclassification only 
placed in the same class those products which were disposed of 
in the same way, i.e., as fluid milk products. ‘There was no vio- 
lation of the principle of use classification. 


Petitioner makes a number of secondary arguments concern- 
ing this classification of cream;° generally, that the classifica- 
tion violates § 8c(5) (A) of the Act; that no other orders simi- 
larly classify cream; and that this resulted in unequal regula- 
tion. Most of these arguments were resolved in In re Tuscan 
Dairy Farms, Inc., 30 Agriculture Decisions 1135, affirmed sub 
nom Tuscan Dairy Farms, Inc. v. Hardin (June 7, 1972, D. 
N.J.), 31 Agriculture Decisions 1126. Accordingly, the deci- 
sion by the Judicial Officer in that case (30 Agriculture Deci- 
sions at 1145-1148) is quoted at length: 


In the petition filed herein, petitioners complain of the 
difference in the classification, and subsequently in the pric- 
ing, of certain utilizations of milk disposed of as cream 
and half and half under Orders No. 2 and 4? and contend 
that such difference is violative of section 8c(5) (A) of the 
act (7 U.S.C. 609c(5) (A)). Such section reads, in part, 
as follows: 


“In the case of milk and its products, orders issued pur- 
suant to this section shall contain one or more of the 
following terms and conditions . . . 


“(A) Classifying milk in accordance with the form 
in which or the purpose for which it is used, and fixing, 
or providing a method for fixing, minimum prices for each 


9. The petition, p. 4, asserts that the contested classification was inconsistent with 
other Order provisions because it resulted in cream used for animal feed being classified 
as Class I, while cream used in butter, yogurt, frozen desserts and cheese was classified 
Class II. Respondent has stated, however (Tr. 52), that if fluid cream used for 
animal feed was charged at Class I, rather than Class II prices, an appropriate refund 
will be made. 

2. While, in the reply brief, petitioners complain of an alleged overcharge under 
Order No. 2 for cream from July 1, 1970, the petition requests relief, in effect, for the 
entire period during which the difference in classification and pricing was operative. 
Cream was classified as Class II under Order No. 2 effective November 1, 1970. 
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such use classification which all handlers shall pay... 
for milk purchased from producers or associations of 
producers. Such prices shall be uniform as to all 
handlers .. .” 


Section 8c(1) of the act (7 U.S.C. 608(1)) provides gen- 
erally that the Secretary shall issue orders applicable to proces- 
sors, associations of producers, and others engaged in the han- 
dling of milk or its products, such persons to be referred to 
as “handlers.” This section does not specify which handlers 
out of this general group as to be regulated by an order. How- 
ever, section 8c(10) of the act (7 U.S.C. 608c(10)) states that 
a marketing order hall be applicable only to persons in the 
“respective classes of industrial or commercial activity’ speci- 
fied in a marketing agreement upon which a hearing has been 
held. Section 8c(11) authorizes separate orders for separate 
marketing areas, which orders shall, insofar as practicable, con- 
tain such different terms applicable to the several marketing 
areas as the Secretary finds necessary to give due recognition 
to the differences between the areas (7 U.S.C. 608c(11)). 


These sections of the act, taken together, authorize the Secre- 
tary to issue marketing orders applicable to particular classes or 
groups of handlers in some way associated with a given market- 
ing area. The Secretary may determine which handlers and 
which milk handling are to be regulated by a particular order, 
i.e., determine the coverage of that order. In other words, the 
Secretary in proomulgating a milk marketing order, must de- 
termine which handling of milk shall be isolated for the purpose 
of regulation. See, e.g., United States v. Rock Royal Coopera- 
tive, Inc., 307 U.S. 5383 (1939) ; In re Willow Farms Dairy, Inc., 
20 A.D. 810, 818-19 (1961), aff’d 315 F. 2d 828 (4th Cir. 1963), 
cert. denied 374 U.S. 832 (1963) ; In re Clover Leaf Dairy Com- 
pany et al., 15 A.D. 339 (1956), aff’d N.D. Ind. Sept. 10, 1958; 
In re Tapor Dairies Company, 14 A.D. 77 (1955), aff’d, N.D. 
Ohio Jan. 10 and Apr. 11, 1958. Appropriate standards may 
be prescribed to designate the dairy formers or “producers” 
whose milk is subject to the classification, pricing and pooling 
provisions of an order. Cf. United States v. Wrightwood Dairy 
Co., 127 F. 2d 907, 911 (7th Cir. 1942); Vogt’s Dairies, Ine. V. 
Wickard, 45 F. Supp. 94 (S.D.N.Y. 1942). 


Further, sections 8c(5) and 8c(7) of the act (7 U.S.C. 608c 
(4) and (7) specify how the milk handling selected for regu- 
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lation under sections 8c(1), 8c(10) and 8c(11) is to be regu- 
lated, that is, the terms of the order which shall be applicable 
to the handlers thus selected for regulation. Under section 
8c(5) (A), only the milk received by handlers regulated under 
a particular order is to be classifled and only such regulated 
handlers must pay producers delivering milk to them the prices 
specified in sections 8c(5)(A) and (B). Moreover, such sec- 
tions patently authorize the minimum pricing of all milk re- 
ceived by handlers from producers under an order issued 
pursuant to the act. 


To say that the classification and pricing of milk utilized in 
such milk products as cream and half and half must, pursuant to 
section 8c(5) (A) of the act, be uniform under the order regu- 
lating the handling of milk in the New York-New Jersey mar- 
keting area and the order regulating the handling of milk in the 
Delaware Valley (now in the Middle Atlantic) marketing area 
is to ignore the structure of the statute set forth above. It is 
difficult, if not impossible, so to conclude in view of the fact 
that the classification of cream, for example, need not be uniform 
under the same Federal milk order. See, e.g., Windham Cream- 
ery, Inc. V. Freeman, 350 F. 2d 978 (8rd Cir. 1965), cert. denied 
882 U.S. 979 (1966). Section 8c(5)(A) does not, in itself, 
preclude the differences complained of by petitioners. Cf., e.g., 
Lehigh Valley Cooperative Farmers, Inc. v. United States, 370 
U.S. 76, 98 (footnote 20) (1962); In re Willow Farms Dairy, 
Inc., supra; In re Crystal Lake Dairy Company et al., 9 A.D. 
185) (1950). Sections 8c(5)(A) and (B) do not provide that 
all dairy farmers, without restriction, shall be paid the speci- 
fied prices. On the contrary, section 8c(5) (A) covers only milk 
“purchased” by handlers under a particular order from producers 
thereunder and section 8c(5) (B) refers only to those producers 
who deliver their milk to the handlers regulated by such order. 


By an amendment to Order No. 2, as amended, effective July 
1, 1968, cream and half and half disposed of as fluid milk prod- 
ucts were classified in Class I.2 The Secretary so concluded in 
his quasi-legislative capacity for the reasons set forth in the 
decision of May 9, 1968 (See in part Finding of Fact 4). He 
specifically considered therein exceptions raised based on pricing 
in nearby order markets and rejected them in promulgating the 
contested amendment. We have concluded above that a Class I 


—— 
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classification under Order No. 2 for cream and half and half 
under the circumstances presented herein is not prescribed by 
section 8c(5) (A) of the act, as contended by petitioners, and we 
further conclude that such classification was well within the 
discretion of the Secretary,‘ and constituted a reasonable exer. 
cise thereof. Cf e.g., Windham Creamery, Inc. V. Freeman, 
supra; Wawa Diary Farms, Inc. v. Wickard, 149 F. 2d 860 (3rd 
Cir. (1945) ; In re The H. E. Koontz Creamery, Inc., 20 A.D. 487 
(1961) ; In re Hygeia Dairy Company, 19 A.D. 257 (1960), aff'd 
S.D. Tex. June 19, 1964. The fact that classification and pricing 
under two orders as distinguished from different classification 
and pricing in a single order are involved herein does not alter 
our conclusion. “Absolute equality is not demanded to sustain 
the operation of the Order. If the Secretary cannot ‘produce 
complete equality, for the variable are too numerous,’ he ‘fulfills 
his role when he makes a reasoned’ Order. Mitchell v. Budd, 350 
U.S. 478, 480, 76 S. Ct. 527, 531-532, 100 L. Ed. 565 (1965)”. 
United States v. Mills et al., 315 F. 2d 828, 838 (4th Cir. 1968), 
cert. denied 375 U.S. 819 (1963). [Footnote omitted.] 


Petitioner also argues that the Secretary’s findings attempt to 
justify the disputed classification on the basis of the change in 
the Order No. 2 accounting provisions in 1968, and that it is 
specious reasoning for the Secretary to reclassify cream merely 
because of the new accounting system. This argument is er- 
roneous because petitioner underestimates the significance of the 
change in accounting provisions, and also because there is other 
evidence and reasoning to support the reclassification (see Find- 
ing 7, supra, pp. 13-16). 


In 1968, Order No. 2 changed from a system of butterfat 
equivalent accounting to a skim milk and butterfat accounting 
system. This change brought Order No. 2 into conformity with 
all of the other Federal milk marketing orders, and was made 
possible by New York and New Jersey State statutes passed in 


4. “The background and legislative history of the Agricultural Marketing Agreement 
Act of 1937, as amended, leaves no doubt that Congress gave the Secretary broad 
discretion in its administration.” Queensboro Farm Products, Ince. v. Wickard, 131 
F. 2d 969, 977 (2d Cir. 1943). The “terms of the Order are largely matters of 
administrative discretion” and the technical details “are left to the Secretary and 
his aides.” Stark v. Wickard, 321 U.S. 288, 310 (1944). The responsibility of 
selecting the means of achieving the statutory policy and the relationship between the 
remedy selected and such policy are peculiarly matters for administrative competence. 
American Power & Light Co. v. Securities and Exchange Commission, 329 U.S. 90, 
112 (1946): Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 
613-14 (1950). 
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the middle 1960’s which for the first time allowed milk for fluid 
uses to be standardized by altering its butterfat content. The 
institution of skim and butterfat accounting meant more than 
just a different way of looking at numbers. The significance of 
the change is underestimated by petitioner. The butterfat equiv- 
alent accounting procedure which was replaced did not insure a 
full accounting in Class I of the total volume of milk annd skim 
milk actually utilized for Class I purposes (33 F.R. 7191). 
Indeed, adoption of the new accounting system could even change 
the status of a plant (as either pool or nonpool) (33 F.R. 7196). 
The adoption of this accounting system is fully supported by 
record evidence, and is not under attack here. 


The Secretary additionally concluded that this new accounting 
system made possible and desirable a change in classification of 
fluid use cream. There was evidence that it was possible to 
maximize the returns to Order No. 2 producers, while at the 
same time the new accounting system would result in lower 
cost to some handlers of cream and cream products under Order 
No. 2, and only slightly higher costs to the rest (see e.g., Depart- 
ment of Agriculture Docket AO 71-A-50, transcript of promulga- 
tion hearing, pp. 194-199 and exhibit 27). Even a witness at 
the promulgation hearing opposed to Class I designation for 
cream admitted that the new accounting system would lower the 
cost to some handlers (Department of Agriculture Docket AO 
71-A-50, transcript of promulgation hearing, pp. 578-586). 


It is also clear that the Secretary considered whether the 
Class I designation of cream in Order 2 would create an un- 
competitive condition with respect to surrounding orders in which 
cream was in Class II (33 F.R. 7191-92). It was concluded, 
however, on the basis of economic evidence in the record that 
such an uncompetitive situation would not result, and that what- 
ever disadvantages there might be were outweighed by the 
desire to maximize returns to Order 2 producers. 


The Act, 7 U.S.C. 608c(4) and (17), requires that the Secre- 
tary issue an order or an amendment to an order if he finds, 
upon the basis of evidence at the hearing, that its issuance will 
“tend” to effectuate the policy of the Act. It is his responsibility 
to determine whether an order or an amendment will tend to 
effectuate the declared policy of the Act. In re Belle-Vernon Milk 
Co., 18 Agriculture Decisions 447, 481-82 (1954); In re Crystal 
Lake Dairy Co., 8 Agriculture Decisions 1, 4-5 (1949). The Sec- 
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retary’s determinations must be based upon substantial record 
evidence, and not be arbitrary annd capricious. Nebbia v. New 
York, 291 U.S. 502, 525; Lapides v. Clark, 176 F. 2d 619, 620 
(C.A. D.C.), certiorari denied, 338 U.S. 860; In re Clover Leaf 
Dairy Co., 15 Agriculture Decisions 339, 351-352 (1956). The fact 
that it is possible to draw more than one conclusion from a record 
is not controlling since it is the Secretary who is charged by 
law with the responsibility to make evaluations and conclusions 
from the evidence, and the mere fact that others may arrive at 
different conclusions based upon such evidence does not invali- 
date the Secretary’s conclusions. American Power Co. V. S.E.C.,, 
329 U.S. 90, 112-113. As the Court said in Secretary of Agn- 
culture v. Central Roig Co., 338 U.S. 604, 614: 


It is not for us to reject the balance [the Secretary] struck 
on consideration of all the factors unless we can say that 
his judgment is not one that a fair-minded tribunal with 
specialized knowledge could have reached. This we cannot 
Say. 


Material from hearings subsequent to the reclassification of 
cream in Order 2 was cited by petitioners, but it is well settled 
that in a proceeding under U.S.C. 608c(15) (A), the Secretary’s 
action must be tested, annd petitioner’s attack must be limited to, 
evidence taken during the promulgation of the disputed provi- 
sion. United States v. Mills, 315 F. 2d 828, 836 (C.A. 4), cer- 
tiorari denied, 375 U.S. 819; In re Lyles Dairy Products, 23 
Agriculture Deciisons 1441, 1453 (1964) ; Beatrice Creamery Co. 
v. Anderson, 75 F. Supp. 363, 367 (D. Kan.) ; Dairymen’s League 
Cooperative Ass’n V. Brannan, 173 F. 2d 57, 66 (C.A. 2), certio- 
rari denied, 338 U.S. 825. The Secretary should have the oppor- 
tunity to consider evidence of new or changed circumstances for 
the first time in his legislative and not his adjudicatory capacity; 
the fact that the Secretary subsequently determined to change 
the classification of cream and half and half on the basis of a 
subsequent hearing record does not invalidate the Secretary's 
action at issue in this case. See Dairymen’s League Cooperative 
Ass’n V. Brannan, 173 F. 2d 57, 66 (C.A. 2), certiorari denied, 
338 U.S. 825; Acmt Fast Freight, Inc. v. United States, 154 F. 
Supp. 239, 241 (S.D. N.Y.). 


Finally, petitioner argues (June 12, 1972, Brief, u. 1) that 
in all the history of marketing orders fluid cream has been clas- 
sified as a Class I product only in the New York-New Jersey 
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and Washington, D.C., marketing areas. While this contention 
is irrelevant, for the reasons stated above, it is also erroneous. 
As of July 1, 1968, the date on which the classification of fluid 
cream as a Class I-A product in the Order No. 2 marketing area 
became effective, such cream was classified as a Class I product 
in 50 of the 66 other marketing areas then in effect. The 50 
Orders in which fluid cream was classified as Class I as of July 1, 
1968, are as follows: 7 CFR Parts 1005, 1009, 1011, 1030, 1032, 
1083, 1034, 1035, 1041, 1044, 1046, 1047, 1050, 1060, 1062, 1063, 
1064, 1065, 1067, 1068, 1069, 1070, 1071, 1073, 1075 1076, 1078, 
1090, 1094, 1096, 1097, 1098, 1099, 1101, 1102, 1103, 1106, 1108, 
1120, 1125, 1128, 1129, 1130, 1131, 1132, 1133, 1134, 1136, 1137, 
and 1138. 


For the foregoing reasons, the relief requested by the peti- 
tioner must be denied. 


ORDER 


The relief requested by the petitioner is denied and the Petition 
is dismissed. 


DISMISSAL —PETITION WITHDRAWN 
(No. 14,889) 


In re BORDEN COMPANY. AMA Docket No. M 131-5. Dismissed 
with prejudice, in order issued December 6, 1972, by Donald 
A. Campbell, Judicial Officer 


(No. 14,890) 


In re BEATRICE Foops Co. and ASSOCIATED DAIRY PRODUCTS CoM- 
PANY OF ARIZONA, INC. AMA Docket No. M 131-6. Dis- 
missed with prejudice, in order issued December 26, 1972, by 
Donald A. Campbell, Judicial Officer. 
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FREEMAN, JON F., d/b/a J. F. FREEMAN & COMPANY. 
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(No. 14,891) 


In re MARK J. GAMBER. CEA Docket No. 196. Decided De- 
cember 14, 1972. 


Excess speculative trades—Incorrect and incomplete records and 
reports—Stipulation—Denial of trading privileges— 
Suspension 


The stipulation filed by respondent herein has been accepted, the com- 
plainant’s recommendation has been adopted, and the Order herein is 
issued, denying trading privileges to respondent for 30 days and sus- 
pending respondent as a floor broker for 30 days, as stated in the Order. 


Richard W. Davis, Jr., for complainant. 
John J. Enright, Chicago, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1, 1970), instituted by a com- 
plaint and notice of hearing issued on August 25, 1972, under 
section 6(b) and (c) of the said Act (7 U.S.C. 9 and 138b). The 
respondent is charged with violating sections 4a, 4i and 6(b) 


of the said Act (7 U.S.C. 6a, 6i and 9), section 1.35 of the regu- | 
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lations of the Secretary of Agriculture issued under the said 
Act (17 CFR 1.35), and section 150.4 of the orders of the Com- 
modilty Exchange Commission issued under the said Act (17 
CFR 150.4). 


No hearing has been held in this proceeding. On December 6, 
1972, the respondent filed a stipulation under section 0.4(b) of 
the rules of practice (17 CFR 0.4(b)), in which he (1) admits 
the facts hereinafter set forth in paragraphs 1 through 3 of the 
Findings of Fact, (2) admits, for the purposes of this proceeding 
and for such purposes only, the remaining facts set forth in the 
Findings of Fact and (3) waives the report of the referee and 
consents to the entry of the order contained herein. 


FINDINGS OF FACT 


1. The respondent, Mark J. Gamber, an individual whose busi- 
ness address is 316 South LaSalle, Room 1135, Chicago, Illinois 
60604, is now, and was at all times material herein, a member 
of the Chicago Board of Trade and a partner in the firm of 
M. F. Gamber, a clearing member of the Chicago Board of Trade. 
The respondent was registered on February 14, 1972, as a floor 
broker under the Commodity Exchange Act and is presently so 
registered. 


2. The Chicago Board of Trade is now, and was at all times 
material herein, a duly designated contract market under the 
Commodity Exchange Act. 


3. The transactions in soybean futures referred to in this com- 
plaint were capable of being used for hedging transactions in 
interstate commerce in soybeans or the products or by-products 
thereof, or for determining the price basis of transactions in in- 
terstate commerce in such commodities, or for delivering such 
commodities sold, shipped or received in interstate commerce for 
the fulfillment of such futures contracts. 


4. On the dates listed below, the respondent made speculative 
trades for his own account in soybean futures on the Chicago 
Board of Trade, which were in excess of the maximum permissi- 
ble limits established by the order of the Commodity Exchange 
Commission (17 CFR 150.4), as follows: 
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No. of Bushels 

Date 

1971 Purchased Sold 
April 6 2,420,000 2,400,000 | 
April 23 2,365,000 2,320,000 | 
April 26 2,040,000 2,025,000 | 
April 27 2,355,000 2,415,000 | 
May 25 2,165,000 2,195,000 


5. In an effort to conceal from the Commodity Exchange Au- 
thority his trading in excess of the maximum permissible limits 


on the three days he was required to submit trading reports | 


(Form 203) to the Authority—April 26 and 27 and May 25, 
1971—the respondent: (1) with respect to the trades made on 
April 26, marked his trading cards to indicate that 95,000 bushels 
of the purchases and 95,000 bushels of the sales had been made 
for the house account of the firm of M. F. Gamber, and omitted 


such transactions from his trading report to the Commodity Ex. | 
change Authority; (2) with respect to the trades made on April | 


27, marked his trading cards to indicate that 400,000 bushels of 
the purchases and 400,000 bushels of the sales had been made for 
the house account of the firm of M. F. Gamber, and omitted such 
transactions from his trading report to the Commodity Exchange 
Authority; and (3) with respect to the trades made on May 25, 


marked his trading cards to indicate that 205,000 bushels of the | 
purchases and 205,000 bushels of th esales had been made for | 
the house account of the firm of M. F. Gamber, and omitted such | 
transactions from his trading report to the Commodity Exchange | 
Authority. The respondent, in connection with the trades re- | 
ferred to in paragraph 4 above, followed the general practice of | 
failing to identify on his trading cards the opposite floor brokers | 
and traders with whom he traded, and frequently used trading | 


cards which failed to reveal that he executed such trades. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent has violated sections 4a, 4i and 
6(b) of the Commodity Exchange Act (7 U.S.C. 6a, 61 and 9, 
section 1.35 of the regulations of the Secretary of Agriculture 


under the said Act (17 CFR 1.35), and section 150.4 of the orders | 


of the Commodity Exchange Commission issued under the said 
Act (17 CFR 150.4). The complainant states that the adminis- 


trative officials of the Commodity Exchange Authority have care- | 
fully considered the stipulation and the terms of the proposed : 
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order and they believe that the entry of such an order without 
further proceedings would constitute a satisfactory disposition of 
this case, serve the public interest and effectuate the purposes of 
the Commodity Exchange Act. The complainant, therefore, rec- 
ommends that the stipulation be accepted and the proposed order 
be issued, terminating this proceeding. It is concluded that the 
complainant’s recommendation should be adopted. 


ORDER 


1. Effective on the date of service of this order upon him, re- 
spondent Mark J. Gamber shall cease and desist from: 


a. Making speculative trades in futures which are in excess of 
the maximum permissible limits established by order of the 
Commodity Exchange Commission. 


b. Maintaining incorrect and incomplete records of his trad- 
ing and submitting to the Commodity Exchange Authority 
incorrect trading reports. 


2. Effective on the thirtieth day after the date this order is 
issued, respondent Mark J. Gamber is prohibited from trading in 
any commodity on any contract market subject to the provisions 
of the Commodity Exchange Act for 30 days and all contract 
markets shall deny trading privileges to the respondent for that 
period. Such prohibition and denial shall apply to all trading 
done and positions held directly by the said respondent, either 
for his own account or as the agent or representative of any other 
person or firm, and also to all trading done and positions held 
indirectly through persons or firms owned or controlled by the 
said respondent, including the firm of M. F. Gamber. 


3. Effective on the thirtieth day after the date this order is 
issued, the registration of respondent Mark J. Gamber as a floor 
broker under the Commodity Exchange Act is suspended for 30 
days. 


4. A copy of this Decision and Order shall be served on each 
of the parties and on each contract market. 
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(No. 14,892) 


In re JON F. FREEMAN, d/b/a J. F. FREEMAN & COMPANY. CEA 
Docket No. 198. Decided December 22, 1972. 


Minimum financial requirements—Failure to meet—Stipulation—Denial 
of trading privileges—Suspension 


The stipulation filed herein by respondent has been accepted, the complain- 
ant’s recommendtaion has been adopted, and the Order herein is issued, 
denying trading privileges to respondent for 60 days and suspending the 
registration of respondent as a futures commission merchant under the 
Act for 60 days, as stated in the Order. 


Darrold A. Dandy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), instituted by a complaint 
and notice of hearing issued on September 1, 1972. It is alleged 
in the complaint that the respondent does not now meet the mini- 
mum financial requirements under section 4f of the Commodity 
Exchange Act (7 U.S.C. 6f) and section 1.17 of the regulations 
(17 CFR 1.17), and wilfully violated these sections by operating 
as a futures commission merchant while failing to meet such 
minimum financial requirements. 


No hearing has been held in this proceeding. The respondent 
has filed a stipulation under section 0.4(b) of the rules of prac- 
tice (17 CFR 0.4(b) in which he (1) admits the facts hereinafter 
set forth in paragraph 1 of the Findings of Fact, (2) admits, for 
the purpose of this proceeding and for such purposes only, the 
remaining facts set forth in the Findings of Fact, and (3) waives 
oral hearing on the charges in the complaint and the report of 
the Referee and consents to the entry, without further proceed- 
ings, of the order contained herein. 


FINDINGS OF FACT 


1. The respondent, Jon F. Freeman, an individual doing busi- 
ness as J. F. Freeman & Company with his principal office at 
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6 Harrison Street, New York, New York 10013, is now, and was 
at all times material herein, a registered futures commission mer- 
chant under the Commodity Exchange Act, engaged in trading 
in commodities for future delivery for the accounts of customers 
and holding for such customers sums of money, representing de- 
posits of margin by and trading profits accruing to such cus- 
tomers. At all such times the respondent was subject to the 
minimum financial requirements set forth in section 1.17 of the 
regulations under the Commodity Exchange Act (17 CFR 1.17). 


2. The respondent presently fails to meet the minimum finan- 
cial requirements prescribed by section 1.17 of the regulations 
(17 CFR 1.17) issued by the Secretary of Agriculture under the 
Commodity Exchange Act and during the period from July 31 
through August 30, 1972, failed to meet such requirements. 
According to the reports of the respondent’s financial condition 
which he filed with the Commodity Exchange Authority on Au- 
gust 22, 1972, the respondent, as of July 31, 1972, had adjusted 
working capital amounting to approximately minus $7,000, and 
a minimum working capital requirement amounting to approxi- 
mately $27,000, resulting in a working capital deficiency amount- 
ing to approximately $34,000. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded the respondent Jon F. Freeman, as charged in the com- 
plaint, does not now meet the minimum financial requirements 
under section 4f of the Commodity Exchange Act (7 U.S.C. 6f) 
and section 1.17 of the regulations (17 CFR 1.17) and wilfully 
violated these sections by operating as a futures commission mer- 
chant while failing to meet such minimum financial requirements. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation submitted by the respondent. The administrative offi- 
cials believe that the prompt entry of the proposed order would 
constitute a satisfacory disposition of his case, serve the public 
interest and effectuate the purposes of the Act. The complainant 
recommends, therefore, that the stipulation be accepted and the 
proposed order be issued. It is concluded that the complainant’s 
recommendation should be adopted. 
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ORDER 


1. Effective upon the date of service of this Order upon the 
respondent, Jon F. Freeman, he shall cease and desist from, (1) 


engaging in business as a futures commission merchant within | 
the meaning of the Commodity Exchange Act without meeting | 
the financial requirements prescribed by section 4f of the Com- | 


modity Exchange Act (7 U.S.C. 6f) and section 1.17 of the regu- 
lations issued thereunder (17 CFR 1.17), and (2) wilfully caus- 
ing, aiding, counseling, commanding or inducing any futures com- 


mission merchant to engage in any act or practice from which the | 


said respondent is directed to cease and desist by this Order. 


2. The registration of the respondent as futures commission 


merchant under the Commodity Exchange Act is suspended for a | 
period of 60 days and thereafter until such time as the said re- | 
spondent demonstrates that he meets the financial requirements | 
prescribed by section 1.17 of the regulations issued under the | 


Commodity Exchange Act (17 CFR 1.17). At the request of the 
said respondent, when he makes such a showing, a supplemental 
order will be issued in this proceeding terminating such suspen- 
sion after the sixty-day period. 


3. The respondent is prohibited from trading on or subject to 
the rules of any contract market for a period of 60 days, and all 
contract markets shall refuse all trading privileges to the re- 
spondent during this period. Such prohibition and refusal shall 
apply to all trading done and positions held directly by the said 
respondent either for his own account or as the agent or repre- 
sentative of any other person or firm, and also to all trading done 
and positions held indirectly through persons or firms owned 
wholly or in substantial amount by the said respondent or in any 
way subject to his direction or control, including but not limited 
to J. F. Freeman & Company. 


4. The period of suspension of the registration of the respond- 
ent set forth in paragraph 2, above, and the period of the prohi- 
bition or trading and denial of trading privileges to the respond- 
ent set forth in paragraph 3, above, shall become effective on the 
thirtieth day after the date of entry of this order. 
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ORDERS OF DISMISSAL 


(No. 14,893) 


In re HAROLD MILLER. LAWA Docket No. 18. Due to untimely 
demise of the respondent. In order issued December 27, 
1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,894) 


In re PAUL JACKSON. LAWA Docket No. 11. Due to inability to 
effect service. In order issued October 27, 1972, by Allen B. 
Chronister, Acting Judicial Officer. 
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(No. 14,895) 


In re CURTIS PACKING Co. P&S Docket No. 4577. Decided De- 
cember 6, 1972. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and regulations with respect to weights and 
grades of livestock, livestock carcasses or parts thereof as stated in the 
Order herein. 


Richard S. Wetzler, for complainant. 
Henry H. Isaacson, Greensboro, N. C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
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referred to as the Act. The Complaint and Notice of Hearing was 
filed on November 2, 1971, by the Administrator, Packers and 
Stockyards Administration. The respondent is charged with vio- 
lating sections 202 and 401 of the Act (7 U.S.C. 192, 221) and 
sections 201.55, 201.78, 201.99 and 203.4 of the regulations (9 
CFR 201.55, 201.78, 201.99 and 203.4). 

In an answer executed on October 30, 1972, the respondent 
admits certain jurisdictional allegations of the Complaint and 
further admits that the Secretary of Agriculture has jurisdiction 
in this matter, waives oral hearing and the report referred to in 
section 202.16 of the regulations (9 CFR 202.16), and consents 
to the issuance of a specified order requiring respondent to cease 
and desist from the practices complained of in the Complaint. 


FINDINGS OF FACT 


The respondent is, and at all times mentioned in the Complaint 
was, a corporation doing business as a packer, as that term is 
defined in the Act, and subject to the jurisdiction of the Secretary 
under the Act with respect to the matters covered by this order. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceed- 
ings under the Act provides as follows: 

§ 202.5 Stipulations and consent orders ... (b) Consent 
Order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, in 
his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s juris- 
diction and agrees that an order may be entered against him. 
Upon a record composed of the complaint and the stipulation 
or agreement consenting to the order, the Secretary may 
enter the order consented to by the respondent, which shall 
have the same force and effect as an order made after oral 
hearing. 

The facts admitted by the respondent and set forth in the Find- 
ings of Fact are sufficient to subject it to the jurisdiction of the 
Secretary of Agriculture. 

Inasmuch as the respondent has agreed to a consent disposi- 
tion of this case and complainant has recommended that the order 
consented to by respondent be entered, the order will be entered. 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- . 


rectly or through any corporate or other means, in connection 
with Respondent’s operations as a packer, shall cease and desist 
from: (1) weighing livestock, carcasses, or parts of livestock 


' 


carcasses at other than their accurate weights, ascertained in | 
accordance with the weighing regulations under the Act; (2) issu- | 
ing accounts to the sellers or invoices to the buyers of livestock, | 
livestock carcasses, or parts of livestock carcasses on the basis | 
of grades or weights other than the accurate grades or weights of | 
said livestock, livestock carcasses or parts of said carcasses; (3) | 


making payment to the sellers of livestock, livestock carcasses, 
or parts of livestock carcasses on the basis of grades or weights 
other than the accurate grades and weights of said livestock, 
livestock carcasses or parts of said carcasses; (4) making settle- 
ment or final payment to sellers for livestock, livestock carcasses 
or parts of said carcasses on the basis of grades other than official 


U.S.D.A. grades or grades for which detailed written specifica- | 


tions have not been made available to the sellers of such live- | 


stock, livestock carcasses or parts of said carcasses; and (5) oper- 
ating livestock or monorail scales other than in accordance with 


the regulations under the Act, or in such manner as not to insure | 


SERENE 


the accurate weighing of livestock, livestock carcasses or parts 


of said carcasses. 


Respondent shall keep such accounts, records and memoranda | 
as will fully and correctly disclose all transactions involved in | 
its business under the Act, including, among other things, ac- | 
counts of purchase, original hot weight sheets, and cattle slaugh- | 


ter reports, which are complete and correct in every detail (grade, 
weight, price, etc.) for a period of two full years. 


Such order shall have the same force and effect as if entered | 


after full hearing and shall be effective on the first day after 
service upon respondent. 
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(No. 14,896) 


In re BEMIDJI SALES BARN, INC. P&S Docket No. 4696. Decided 
December 14, 1972. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and regulations with respect to a deficiency 
of funds in its custodial account for shippers’ proceeds and with failing 
to properly keep accounts and records, as stated herein. 


James E. Andrews, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 4, 1972, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On December 4, 1972, respondent filed an answer in which it 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. Complainant 
has also recommended that respondent not be susupended as a 
registrant under the Act, because respondent has demonstrated 
that the deficit in its custodial account for shippers’ proceds has 
been eliminated. 


FINDINGS OF FACT 


1. (a) Bemidji Sales Barn, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Bemidji, Minnesota. 


(b) Respondent is, and at all times material herein was: 
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(1) Engaged in the business of conducting and oper- 
ating the Bemidji Sales Barn, Inc., stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard ; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 
stock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce and as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, during the period from May 1, 1972, through 
May 31, 1972, failed to maintain and use properly its account 
in the Northern National Bank, Bemidji, Minnesota, in which 
it deposited shippers’ proceeds (hereinafter referred to as the 
“custodial account’), thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of May 1, 1972, respondent had outstanding checks 
drawn on its custodial account in the amount of $8,303.49 and had 
an overdraft in said bank account in the amount of $124.02. It 
had, on said date, no deposits in transit and no current proceeds 
receivable, resulting in a deficiency of $8,427.51 in funds avail- 
able to pay shippers’ proceeds. 


(b) As of May 31, 1972, respondent had outstanding checks 
drawn on its custodial account in the amount of $22,148.30 and 
had, to offset said checks, cash in said bank account in the amount 
of $13,673.31, no deposits in transit, and no current proceeds 
receivable, resulting in a deficiency of $8,474.99 in funds available 
to pay shippers’ proceeds. 


Such deficiencies were due, in part, to respondent’s failure to 
reimburse its custodial account within the time prescribed by 
the regulations for livestock it purchased out of consignments 
and also due, in part, to respondent’s failure to deposit in its 
custodial account, within the time prescribed by the regulations, 
an amount equal to the proceeds receivable from sales of con- 
signed livestock. 


3. Respondent, during the period from on or about May i, 1972, 
through May 31, 1972, failed to keep accounts, records, and mem- 
oranda which fully and correctly disclosed all transactions in- 
volved in its business under the Act in that respondent, during 
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such period, failed to keep (1) a general ledger of accounts show- 
ing assets, liabilities, income, expenses and net worth; (2) a 
monthly listing of all outstanding checks drawn on its custodial 
account for shippers’ proceeds; (3) a livestock inventory; (4) a 
journal of purchases and sales of livestock made on a dealer basis 
showing date, number of head, weight and amount; and (5) copies 
of scale tickets which show the name, signature, or initial of the 
person weighing the livestock and which show the time of balance. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and section 201.42 of the regu- 
lations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has willfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with its operations under the Act, shall cease and desist from: 


1. Failing to deposit in its custodial account for shippers’ pro- 
ceeds within the time prescribed by section 201.42(c) of the reg- 
ulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; and 


2. Failing to otherwise maintain its custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
its business under the Act, including among others (1) a general 
ledger of accounts showing assets, liabilities, income, expenses and 
net worth; (2) a monthly listing of all outstanding checks drawn 
on its custodial account for shippers’ proceeds; (3) a livestock 
inventory; (4) a journal of purchases and sales of livestock made 
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on a dealer basis showing date, number of head, weight and 
amount; and (5) copies of scale tickets which show the name, 
signature, or initials of the person weighing the livestock and 
which show the time of balance. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,897) 


In re F. WEBER, INC. P&S Docket No. 4699. Decided December 
21, 1972. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and regulations with respect to the finan- 
cial requirements thereof, failure to pay when due, and issuing insuffi- 
cient funds checks or drafts, as set forth herein. 


Thomas C. Heinz, for complainant. 
Steven L. Larson, Tacoma, Washington, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 11, 1972, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on November 8, 1972, in which it 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner and consents to the 
issuance of a specified order, with finding of fact and conclusions, 
for the purpose of this procedeing only, based on the allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) F. Weber, Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at 
Sumner, Washington. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 

2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transaction set forth in Para- 
graph II of the Complaint, purchased livestock for slaughter and 
failed to pay, when due, the full purchase price of such livestock. 


8. Respondent, in connection with its operations as a Packer, 
on or about the dates and in the transactions set forth in Para- 
graph III of the Complaint, purchased meat and meat food prod- 
ucts in commerce and failed to pay, when due, the full purchase 
price of such meat and meat food products. 


4. Respondent, during the period from January 5, 1972, to 
April 27, 1972, in connection with its operations as a packer, 
purchased livestock, meats, and meat food products in commerce 
while its current liabilities exceeded its current assets, and in 
connection with the transactions during such period, as set forth 
in paragraphs II and III of the Complaint, failed to pay for the 
livestock, meats and meat food products at the time of purchase. 


5. Respondent, in connection with its operations as a packer 
in commerce, on or about the dates and in the transactions set 
forth in Paragraph V, purchased livestock for slaughter and in 
purported payment therefor issued checks or drafts which were 
returned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks or drafts were drawn. 


6. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth in Para- 
graph VI of the Complaint, in purported payment for meat and 
meat food products purchased in commerce, issued checks or 
drafts which were returned unpaid by the bank on which they 
were drawn because respondent did not have sufficient funds on 
deposit in the account on which such checks or drafts were drawn. 
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CONCLUSIONS 


By the reason of the facts set forth, supra, respondent has 
violated section 202(a) of the Act (7 U.S.C. 192(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: (1) Issuing checks or drafts for livestock, meat and meat 
food products purchased in commerce without having and main- 
taining sufficient funds on deposit in the bank account upon which 
they are drawn to pay such checks or drafts when presented for 
payment; (2) Failing to pay, when due, the full purchase price 
of livestock, meat and meat food products purchased in commerce; 
and (3) Purchasing livestock in commerce while respondent’s 
current liabilities exceed its current assets: Provided, however, 
that nothing herein contained shall prevent respondent, or such 
persons, from purchasing livestock in commerce while respond- 
ent’s current liabilities exceed its current assets of the purchase 
price thereof is paid in full at the time of purchase. 


This order shall become effective on the first day after service 
upon respondent. 


(No. 14,898) 


In re GREAT MARKWESTERN PACKING Co. P&S Docket No. 4651. 
Decided December 21, 1972. 


Consent order—Cease and desist 
Respondent has consented to the issuance of a cease and desist order against 
it with respect to its purchases of livestock, meat and meat food products 
as stated in the Order herein. 


Alfred R. Nolting, for complainant. 
Herbert N. Weingarten, Detroit, Michigan, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seq.), hereinafter re- 
ferred to as the Act. The Complaint and Notice of Hearing was 
tiled on May 5, 1972, by the Administrator, Packers and Stock- 
yards Administration. The respondent is charged with violating 
section 202 of the Act (7 U.S.C. 192) and section 201.43 of the 
regulations issued under the Act (9 CFR 201.43). 


In an amended answer filed on November 20, 1972, the respond- 
ent admits certain jurisdictional facts, neither admits nor denies 
the remaining allegations, waives or al hearing and the report 
referred to in section 202.16 of the rules of practice (9 CFR 
202.16), and consents to the issuance of the order set forth below. 
Complainant has recommended that such order be issued. 


FINDINGS OF FACT 


1. Great Markwestern Packing Co., hereinafter referred to as 
respondent, is a corporation with its principal place of business 
located at 1825 Scott Street, Detroit, Michigan. 


2. Respondent, at all times material herein, did business as a 
packer under the Act and the Secretary has jurisdiction in this 
matter. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceed- 
ings under the Act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent order. 
At any time after the issuance of the moving paper and prior 
to the hearing in any proceeding the Secretary, in his dis- 
cretion, may allow the respondent to consent to an order. 
In so consenting, the respondent must submit, for filing in 
the record, a stipulation or statement in which he admits at 
least those facts necessary to the Secretary’s jurisdiction and 
agrees that an order may be entered against him. Upon a 
record composed of the complaint and the stipulation or 
agreement consenting to the order, the Secretary may enter 
the order consented to by the respondent, which shall have 
the same force and effect as an order made after oral hearing. 


The facts admitted by the respondent and set forth in the Find- 
ings of Fact are sufficient to subject it to the jurisdiction of the 
Secretary of Agriculture. 








1610 ‘PACKERS AND STOCKYARDS ACT, 1921 
Cite as 31 A.D. 1610 


Inasmuch as the respondent has agreed to a consent disposition 
of this case and complainant has recommended that the order | 


consented to by respondent be entered, the order will be entered. 


ORDER 


Respondent Great Markwestern Packing Company, its officers, 
agents, and employees, acting in their capacity as officers, agents | 


and employees of respondent, directly or through any corporate 
or other device, shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock, meat, and meat food products purchased in commerce; and 


a 


(2) Purchasing livestock, meat, and meat food products in 
commerce while respondent’s current liabilities exceed its cur- | 
rent assets unless respondent pays the full purchase price of the | 


livestock, meat and meat food products at the time of purchase. 


Such order shall have the same force and effect as if entered 


after full hearing and shall be effective on the first day after . 


service upon respondent. 


(No. 14,899) 


In re IRVIN SALZER d/b/a TIMBER LAKE LIVESTOCK AUCTION. P&S | 


Docket No. 4710. Decided December 21, 1972. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violations of the Act and regulations with respect to the finan- 
cial requirements thereof, misuse of proceeds of sale, and other acts 
as set forth herein. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
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plaint filed on November 2, 1972, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on November 28, 1972 in which 
respondent admits the jurisdictional allegations of the complaint, 
waives oral hearing and the report referred to in section 202.16 
of the rules of practice, and consents to the issuance of a speci- 
fied order, with findings of fact and conclusions, for the purpose 
of this proceeding only, based upon the allegations contained in 
the complaint. Complainant has recommended that the order 
consented to by respondent be issued. Complainant has also rec- 
ommended that respondent not be suspended as a registrant under 
the Act, since the deficit in respondents’ custodial account for 
shippers’ proceeds has been eliminated. 


FINDINGS OF FACT 


1. (a) Irvin Salzer d/b/a Timber Lake Livestock Auction, 
hereinafter referred to as the respondent, is an individual with 
his principal place of business located at Timber Lake, South 
Dakota 57656. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Timber Lake Livestock Auction stockyard, posted under 
and subject to the provisions of the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and operating as a dealer; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce on a commission 
basis. 


2. Respondent, during the period from April 27, 1972, through 
May 31, 1972, failed to maintain and use properly his Custodial 
Account for Shippers’ Proceeds, thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


(a) As of April 27, 1972, respondent had outstanding checks 
drawn on his custodial account in the amount of $30,567.41 and 
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proceeds due shippers in the amount of $43,248.64, and had to 
offffset such checks and proceeds due shippers, cash in said bank 
account in the amount of $37,712.97, deposits in transit in 
the amount of $3,511.52, proceeds receivable in the amount of 
$1,095.71, and other debits in the amount of $6,274.83, resulting 
in a deficiency of $25,221.02 in funds available to pay shippers’ 
proceeds ; 


(b) As of May 31, 1972, respondent had outstanding checks 
drawn on his custodial account in the amount of $71,244.41, and 
had to offset such checks, cash in said bank account in the amount 
of $27,662.50, proceeds on hand in the amount of $12,069.88, 
proceeds receivable in the amount of $4,982.01, no deposits in 
transit and other debits in the amount of $1,082.08, resulting in 
a deficiency of $25,447.94 in funds available to pay shippers’ 
proceeds; 


(cj) Respondent, during the period from April 27, 1972, 
through May 31, 1972, failed to deposit in his custodial account, 
within the time prescribed by the regulations, an amount equal 
to the proceeds receivable from the sale of consigned livestock. 


3. (a) Respondent, on or about the dates listed in paragraph 
III of the complaint, issued checks drawn on his custodial account 
in payment for livestock respondent purchased on a dealer basis. 


(b) Respondent, engaged in business as a dealer in com- 
merce in the transactions listed in paragraph III of the complaint, 
without being properly registered and bonded as a dealer under 
the Act. 


4. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the complaint, permitted his weigh- 
master, Harold Jackson, to purchase, for his own account, live- 
stock which had been consigned to respondent for sale on a com- 
mission basis. 


CONCLUSIONS 


By reason of the facts contained in Findings of Facts 2 and 
3(a) herein, respondent has wilfully violated Sections 307 and 
312(a) of the Act (7 U.S.C. 208, 213(a)), and Section 201.40, 
201.41 and 201.42 of the regulations (9 CFR 201.40 and 201.42). 


By reason of the facts contained in Finding of Fact 3(b) here- 


in, respondent has wilfully violated Sections 312(a) of the Act | 
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(7 U.S.C. 213(a)), and Section 201.28 and 201.30 of the regula- 
tions (9 CFR 201.28 and 201.30). 


By reason of the facts contained in Finding of Fact 4 herein, 
respondent has wilfully violated Sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and Section 201.57(a) of the 
regulations (9 CFR 201.57 (a) ). 


Inasmuch as respondent has consented to the following order 
and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Using funds received from the sale of consigned livestock 
for purposes of his own or for any purpose other than the pay- 
ment of the net proceeds to the consignor or shipper, or such 
other person or persons who respondent has knowledge is entitled 
thereto. 


2. Making such use of or disposition of funds in respondent’s 
possession or control as will endanger or impair the faithful and 
prompt accounting for and payment of such portion thereof as 
may be due the consignor or shipper of such livestock or other 
persons having an interest therein of which interest respondent 
has knowledge. 


3. (a) Failing to deposit in respondent’s custodial account 
for shippers’ proceeds before the close of the next banking busi- 
ness day after consigned livestock is sold, the proceeds from the 
sale of consigned livestock that are collected or received on the 
day of sale and an amount equal to the proceeds receivable from 
the sale of consigned livestock that are due from the market 
agency, any owner, officer, or employee of the market agency or 
any buyer to whom the market agency extended credit. 


(b) Failing to deposit in respondent’s custodial account for 
shippers’ proceeds on or before the third day following the sale 
of consigned livestock (or the next banking business day after 
the third day if such third day is a non banking business day), 
an amount equal to all the proceeds receivable from the sale of 
consigned livestock whether or not such proceeds have been col- 
lected or received by respondent. 
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4. Failing to maintain his custodial account for shippers’ pro- 
ceeds in the manner prescribed by section 201.42 of the regula- 
tions (9 CFR 201.42). 


5. Allowing his weighmaster, Harold Jackson, or any other 
such key personnel to purchase, for their own account, livestock 
which have been consigned to respondent for sale on a commission 
basis; 

6. Engaging in business in commerce as a dealer without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,900) 


In re GLEN CAIN and C & C CATTLE Co., INc. P&S Docket No. 
4680. Decided December 26, 1972. 


Consent order—Suspension 


Respondents have consented to the issuance of a cease and desist order 
against them for violations of the Act and regulations with respect to 
false and incorrect purchase invoices and billings, accounts and records 
and scale tickets, as set forth herein. Respondent Glen Cain is sus- 
pended as a registrant under the Act for a period of 45 days. 


Hugh A. Stowe, for complainant. 
David Lair, Dallas, Texas, for respondents. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 | 
et seq.) instituted by complaint filed on September 7, 1972 by the 
Administrator, Packing and Stockyards Administration, United 
States Department of Agriculture, charging that respondents 
have violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 
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On December 7, 1972, respondents filed an amended answer in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations and consent to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) C & C Cattle Co., Inc., hereinafter individually or sep- 
arately referred to as the corporate respondent, is a corporation 
with its principal place of business located at Kemp, Texas. 


(b) The corporate respondent, at all times material herein, 
was engaged in the business of buying and selling livestock as 
a dealer and of buying livestock on a commission basis, in com- 
merce, under the direction, control, and management of Glen Cain, 
hereinafter individually or separately referred to as the individual 
respondent. 


(c) The individual respondent, whose address is Kemp, 
Texas, at all times material herein was president and principal 
owner of the corporate respondent and was: 


(1) Engaged in the business of operating, conducting, 
and managing the business of the corporate respondent; 


(2) Engaged in the business of buying and selling live- 
stock as a dealer and of buying livestock on a commission basis, 
in commerce; and 


(3) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock and market agency to buy live- 
stock on a commission basis, in commerce. 


2. Respondents, on or about the dates and in the transactions 
described in paragraph II of the Complaint and at divers other 
times during the period of November 1, 1971 through February 
23, 1972, while acting as livestock purchasing agent for Vann- 
Roach Cattle Co., Inc., Fort Worth, Texas and Roy Montgomery, 
Hugo, Oklahoma, pursuant to arrangements whereby they were 
to be paid the price at which the livestock was purchased plus 
an agreed buying commission of 25 cents per hundred weight 
by Vann-Roach and $1.00 per head by Montgomery, purchased 
livestock for said Vann-Roach and Montgomery, and, in connec- 
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tion with such purchases, made, or caused to be made, false and 
incorrect purchase invoices and billings showing marked-up prices 
as the purchase price of the livestock instead of the actual pur- 
chase prices. Copies of said invoices and billings were made a 
part of the accounts and records of the market agencies. Re- 
spondents submitted such false and incorrect invoices and billings 
to Vann-Roach and Montgomery, which made them a part of its 
accounts and records, and collected from Vann-Roach and Mont- 
gomery on the basis of such marked-up prices plus the agreed 
upon buying commission. 


3. Respondents, on or about the dates and in the transactions 
described in paragraph III of the Complaint and at divers other 
times during the period of December 8, 1971 through February 
23, 1972, while acting as livestock purchasing agent for Vann- 
Roach and Montgomery pursuant to the arrangement described 
in paragraph II of the Complaint, purchased livestock for Vann- 
Roach and Montgomery, and, in connection with such purchases, 
made, or caused to be made, false and incorrect scales tickets on 
which the original purchase weights were changed. Such changed 
or false weights were used on purchase invoices and billings as 
the purchase weights of the livestock instead of the actual pur- 
chase weights. Copies of said false scale tickets, invoices, and 
billings were made a part of the accounts and records of the 
market agency. Respondents submitted such false and incorrect 
invoices and billings to Vann-Roach and Montgomery, which made 
them a part of its accounts and records, and collected from Vann- 
Roach and Montgomery on the basis of prices computed on the 
marked-up weights plus the agreed upon buying commission. 


4. Respondents, on or about the dates and in the transactions 
listed in paragraph IV of the Complaint and at divers other times 
during the period of November 1, 1971 through March 7, 1972, 
while acting as a livestock dealer, in commerce, in connection 
with livestock purchases, made or caused to be made, false and 
incorrect purchase invoices and billings showing marked-up prices 
as the purchase price of the livestock instead of the actual pur- 
chase price. Copies of the invoices and billings were made a part 
of the accounts and records of the market agencies where they 
were purchased. Respondents also arranged with five other order 
buyers, Lewis Hinesley, McGregor, Texas, buyer for Clifton Cattle 
Co., Inc., Clifton, Texas; Gwin Godwin, Terrell, Texas and Darrell 
“Pee Wee’ Forester, Athens, Texas, buyers for J. W. Nix, Athens, 
Texas; and Rudy Schenkel, Seagoville, Texas and E. P. Curry, 
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Forney, Texas, buyers for Donald Leslie, Hugo, Oklahoma, to 
submit to their respective principals such false and incorrect 
invoices and billings which made them a part of their accounts 
and records. The market agencies collected from said three prin- 
cipals on the basis of such marked-up prices. 


5. Respondents, during the period November 1, 1971 through 
March 7, 1972, failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in 
their business as a dealer and as a market agency subject to the 
Act. Respondents during said period failed to keep a general 
ledger of accounts; a daily record of livestock purchases and 
sales; a cash receipts and cash disbursements journal; a complete 
and accurate record of checks isued; a livestock inventory; pur- 
chase invoices and accounts of sales to support their dealer live- 
stock purchases and sale operations; and respondents failed to 
make monthly reconciliations of their bank accounts. 


6. Individual respondent has failed to report to the Admini- 
strtor of the Packers and Stockyards Administration that he 
engaged in the business of operating, conducting, and managing 
the business of the corporate respondent. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ents have violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and section 201.44 of the regulations (9 CFR 201.44). 


By reason of the facts set forth in Findings of Fact 3, respond- 
ents have violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and sections 201.44 and 201.49 of the regulations (9 CFR 201.44, 
201.49). 


By reason of the facts set forth in Findings of Fact 4, respond- 
ents have violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Findings of Fact 5, respond- 
ents have violated section 401 of the Act (7 U.S.C. 221) and 
section 201.46 of the regulations (9 CFR 201.46). 


By reason of the facts set forth in Findings of Fact 6, indi- 
vidual respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.13 of the regulations (9 CFR 201.13). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


The individual respondent and the corporate respondent, its 
officers, representatives, agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 


1. making, or causing to be made, false or incorrect invoices, 
billings, scale tickets, or other documents in connection with live- 
stock transactions in commerce; 


2. billing persons for whom livestock is purchased, or to whom 
livestock is sold, in commerce, or causing such persons to be 
billed, on the basis of prices or weights other than those agreed 
upon in the purchase or sales agreement between the parties; and 


3. collecting for livestock purchased or sold, in commerce, or 
causing other persons to collect or pay for such livestock on the 
basis of prices or weights other than those agreed upon in the 
purchase or sale agreement between the parties. 


Respondents shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
their business as a dealer and as a market agency subject to 
the Act, including a daily record of livestock purchases and sales, 
purchase invoices and accounts of sale to support their dealer 
livestock purchase and sale operations, a cash receipts and cash 
disbursements journal, a complete and accurate record of checks 
issued, and a livestock inventory; and respondents shall make 
monthly reconciliations of their bank accounts. 


Individual respondent shall cease and desist from failing to 
notify the Administrator of the Packers and Stockyards Admini- 
stration, in writing, within the time specified in the regulations 
under the Act of any change in the name, address, management, 
nature, control or ownership of his business as a registrant under 
the Act. 


Individual respondent is suspended as a registrant under the 
Act for a period of forty-five (45) days. 


The order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 
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(No. 14,901) 


In re MAX MOELLER. P&S Docket No. 4687. Decided December 
26, 1972. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violations of the Act and regulations by failing to pay when 
due, and issuing insufficient funds checks or drafts. 


Alfred R. Nolting, for complainant. 
Ansel Simpson, Kingfisher, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint filed on September 26, 1972, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an Amended Answer on December 1, 1972, 
in which he admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner and consents 
to the issuance of a specified order, with findings of fact and 
conclusions, for the purpose of this proceeding only, based on the 
allegations contained in the Complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Max Moeller, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Post Office Box 263, Okarche, Oklahoma. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for 
his own account. 


2. Respondent, in connection with his operations as a dealer, 
in the transactions set forth in Paragraph II of the Complaint, 
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purchased livestock in commerce, and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


3. Respondent, in connection with his operations as a dealer, 
in the transactions set forth in Paragraph III of the Complaint, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price for such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has violated section 312(a) of the Act (7 


U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR | 


201.43 (b) ). 


Inasmuch as the complainant has recommended that the order | 


consented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,902) 


In re WHITE LIVESTOCK COMMISSION COMPANY, INC. P&S Docket 
No. 4608. Decided December 26, 1972. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and regulations with respect to its Cus- | 
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todial Account for Shippers’ Proceeds, accounts and records, account- 
ing, and improper practices, as set forth herein. 


Alfred R. Nolting, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.Q, instituted by a complaint filed on January 6, 1972, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an amended answer on November 13, 1972, 
in which he admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report referred to in section 202.16 of the Rules 
of Practice (9 CFR 202.16), and consents to the issuance of a 
specified order, with findings of facts and conclusions, for the 
purpose of this proceeding only, based on the allegations contained 
in the Complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) White Livestock Commission Company, Inc., is a cor- 
poration with its principal place of business located at Morris 
and Russellville, Alabama. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the White Livestock Commission Company, Inc., a stockyard 
posted under and subject to the provisions of the Act, herein- 
after referred to as the stockyard; 


(2) Engaged in the business of selling Livestock on 
a commission basis at the stockyard, and operating as a dealer; 
and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce on a commission 
basis. 
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2. Respondent, during the period from April 30, 1971 through 
July 31, 1971, failed to maintain and use properly its custodial 
account for shippers’ proceeds thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock in that; 


(a) As of April 30, 1971, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $140,852.50 and an overdraft in said bank 
account in the amount of $23,047.07, and had to offset said checks 
and overdraft, deposits in transit in the amount of $56,176.40, 
and current proceeds receivable in the amount of $88,812.42, 
resulting in a deficiency of $18,910.75 in funds available to pay 
shippers’ proceeds; 


(b) As of May 31, 1971, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $169,411.62 and an overdraft in said bank account 
in the amount of $30,990.56, and had to offset said checks and 
overdraft, deposits in transit in the amount of $90,969.48, and 
current proceeds receivable in the amount of $40,858.65, resulting 
in a deficiency of $68,574.05 in funds available to pay shippers’ 
proceeds ; 


(c) As of June 30, 1971, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $227,511.19 and had to offset said checks, cash in said 
bank account in the amount of $6,018.12, deposits in transit in 
the amount of $64,176.29 and current proceeds receivable in the 
amount of $142,211.47, resulting in a deficiency of $15,105.31 
in funds available to pay shippers’ proceeds; 


(d) Such deficiencies were due in part, to respondent’s fail- 
ure to reimburse its “Custodial Account for Shippers’ Proceeds”, 
within the time prescribed by the regulations, for livestock pur- 
chased out of consignments in support of the market. 


(e) Respondent, on June 3, 1972, in the transactions set 


forth in paragraph II(e) of the Complaint, issued checks drawn | 


on its “Custodial Account” in payment of livestock purchased 
on a dealer basis. 


3. Respondent, in connection with the transactions described 
in Paragraph II(e) of the Complaint, operated as a livestock 
dealer without proper bonding. 
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4. Respondent, during the period from January 1, 1971 through 
April 30, 1971, employed those persons indicated in Paragraphs 
IV and V of the Complaint, who are dealers within the meaning 
of the Act, notwithstanding that respondent had knowledge of 
the fact that said persons were engaged in buying and/or selling 
livestock, as dealers, at the stockyard in the transactions set 
forth in Paragraphs IV and V of the Complaint. 


5. Respondent, in connection with the hauling of consigned 
livestock to the firm for sale on a commission basis, did not assess 
some of the consignors any charge for the hauling of the livestock 
as set forth in the transactions in Paragraph VI of the Complaint. 


6. Respondent, during the period from on or about January 1, 
1971 through April 30, 1971, in connection with its market agency 
operations subject to the Act, failed to keep accounts, records 
and memoranda which fully and correctly discloses all transac- 
tions involved in its business. 


(a) Respondent, during such period, failed to maintain 
records disclosing for whom trucking services were performed 
and how the amounts charged to the trucking account were de- 
termined. 


(b) Respondent, during such period, failed to maintain rec- 
ords showing how the amounts paid to solicitors were determined. 


7. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in Paragraph VIII of the Complaint 
in accounting to consignors for the sale of their livestock, failed 
to transmit or deliver to said consignors full, true and correct 
accounts of such sales in that respondent issued accounts of sale 
which did not show the names of the purchasers of their live- 
stock, copies of which incomplete and incorrect accounts of sale 
were made a part of respondent’s accounts and records. 


8. Respondent, during the period January 1, 1971 through 
April 30, 1971, in connection with the weighing of livestock sold 
on a weight basis, issued scale tickets as set forth in Paragraph 
IX of the Complaint which failed to show the true and complete 
name of the buyer and the name or initials of the persons weigh- 
ing the livestock. 


9. Respondent, in connection with its auction sales at the 
stockyard, during the period from February 3, 1971 to March 
31, 1971, regularly engaged in the practice of paying for meals 
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eaten at the cafe owned by Morris Merchantile Company, Morris, 
Alabama, by buyers attending respondent’s sales. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, | 
respondent has wilfully violated sections 307 and 312(a) of the | 


Act (7 U.S.C. 208 and 213(a)) and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41 and 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 312(a) of the Act (7 
U.S.C. 312(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and sections 201.57(a) and 
201.66(b) of the regulations (9 CFR 201.57(a) and 201.66(b)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218 (a) ). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


By reason of the facts set forth in Finding of Fact 7 herein, | 
respondent has wilfully violated sections 307, 312(a) and 401 


of the Act (7 U.S.C. 208, 213(a) and 221) and sections 201.48 
of the regulations (9 CFR 201.43). 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondent has wilfully violated sections 307, 312a() and 401 
of the Act, (7 U.S.C. 208, 213(a), 221) and section 201.49 of 
the regulations (9 CFR 201.49). 


By reason of the facts set forth in Finding of Fact 9 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a) ). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


1. using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 


2. making such use of shippers’ proceeds in its possession or 
control as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portions 
thereof due to the person or persons entitled thereto; 


3. financing purchases of livestock for its own account or the 
account of others with shippers’ proceeds, or otherwise failing to 
maintain its account for shippers’ proceeds in conformity with the 
provisions of section 201.42 of the regulations (9 CFR 201.42) ; 


4. engaging in business, in commerce, in any capacity for 
which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required under the Act and the regulations; 


5. permitting auctioneer and other employees of respondent 
engaged in the actual conduct of auction sales to purchase live- 
stock out of consignment for any purpose for their own account; 


6. permitting any person or firm engaged in buying livestock 
at the stockyard as a dealer or market agency, or any owner, 
officer, agent or any employee of any such person or firm, to 
perform any service or duty in connection with the furnishing by 
respondent of its services; 


7. failing to charge and collect from its consignors for the cost 
of hauling their livestock; 


8. issuing accounts of sale which fail to show the complete and 
correct names of the buyers of consigned livestock; 


9. issuing scale tickets for livestock sold on a weight basis 
which do not have the (a) name, signature, or initial of the 
person weighing the livestock; (b) date of the weighing of the 
livestock; and (c) name of the buyer of the livestock; and 


10. paying for meals of buyers attending respondent’s live- 
stock sales. 
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Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a market agency subject to the Act including but not limited 
to: (1) all persons or firms for whom trucking services are per- 
formed; (2) how the amounts charged to the Trucking Account 


are determined; (3) how the amounts paid to solicitors are de- 
termined. 


Respondent shall keep complete and correct copies of accounts 
of sale and complete and correct copies of scale tickets. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served on the parties. 
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ERVIN G. CANAM v. RICHARD WELLER. PACA Docket No. 2-2559. 
Decided December 5, 1972. 


Obligation to pick up for transport—Breach of contract—Damages— 
Burden of proof sustained—Reparation 


Where respondent breached the contract by failing to pick up the potatoes 
for transport, resulting in said produce being worthless at time and 
place of tender, respondent is liable to complainant for the full con- 
tract price of the potatoes purchased. 


Paul G. Maddox, Woodstock, N. B., Canada, for complainant. 
Frank V. Charles, Waltham, Massachusetts, for respondent. 
Moulton S. Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks a reparation award against respondent in the amount of 
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$1,035.00 in connection with a transaction involving potatoes 
to be shipped in foreign commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000 the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant submitted 
an opening statement and respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ervin G. Canam, is an individual whose ad- 
dress is Upper Kent, New Brunswick, Canada. 


2. Respondent Phillip R. Weller is an individual, doing busi- 
ness as Richard Weller, whose address is P.O. Box 3138, South 
Windsor, Connecticut. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about May 27, 1971, in the course of foreign com- 
merce, complainant sold to respondent 2 van-loads of Canada 
No. 1 Small Table Potatoes at an agreed price of $1.15 per 
hundredweight or a total price of $1,035.00, f.o.b., Upper Kent, 
New Brunswick, Canada. The potatoes were to be picked up 
by the respondent at complainant’s place of business by June 3, 
1971, for transport to the United States. 


4. The contract of sale was negotiated through F. W. Ward & 
Sons, Ltd., in Montreal, Quebec, Canada who issued a memor- 
andum in connection with the transaction. 


5. The potatoes were not picked up by respondent by June 3, 
1971, and, subsequently, in August, 1971, the potatoes were 
dumped by complainant due to deterioration. 


6. The formal complaint was filed February 24, 1972, which 
was within 9 months after the course of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent’s failure to pick up po- 
tatoes for transport to the United States represented a breach 
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of contract. Complainant alleges said breach resulted in respond- 
ent subsequently dumping the potatoes due to deterioration since 
no other market for the potatoes was available. Thus, com- 
plainant submits that there is now due and owing complainant 
from respondent the sum of $1,035.00, representing the total 
sale price of the potatoes purchased by respondent. Conversely, 
respondent denies a contract was entered into with complainant, 
and, alternatively, submits that if such a contract did evolve, it 
should be voided for vagueness. Respondent contends that com- 
plainant’s allegations concerning respondent’s obligation to pick 
up the potatoes in Canada, the subsequent dumping of the pota- 
toes by complainant, the market conditions in Canada in regard 
to the potatoes dumped, and the resultant damages to complain- 
ant are incomplete and not persuasive. Thus, respondent prays 
that the complaint be dismissed with costs. 


As the moving party, the burden rests upon complainant to 
prove, by a preponderance of the evidence, that respondent was 
required by the oral contract to pick up the potatoes in Canada. 
It is likewise the burden of complainant, upon establishing this 
contractual obligation, to establish a breach by respondent, to- 
gether with damages resulting therefrom. It is necessary that 
complainant prove each of the three allegations, i.e., a contract- 
ual obligation, the breach, and the damages resulting from such 
breach, in order to be successful in this proceeding. 


It has been found that the potatoes were to be picked up by 
the respondent by June 3, 1971, for transport to the United 
States. Further, it has been found that respondent breached 
this contractual duty. The appropriate measure of damages 
which may be recovered herein is the difference between the con- 
tract price and the market value at the time and place of tender. 
It has been established that the place of delivery was complain- 
ant’s place of business. In regard to the time of delivery, evi- 
dence complainant has presented shows that subsequent to re- 
spondent’s failure to pick up the potatoes by June 3, 1971, com- 
plainant contacted the broker for this transaction, F. W. Ward 
& Sons, Ltd., several times during the month of June, 1971, and 
was informed that the potatoes would be picked up at a later 
date by respondent. The potatoes were not picked up by respond- 
ent as expe ‘nd, eventually, the potatoes were dumped by 
complainant ..:. gust, 1971. Complainant contends that the 
potatoes contracted for had only a very limited market at very 
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definite seasons of the year. It is complainant’s claim that re- 
spondent’s breach of contract caused complainant’s potatoes to 
become virtually worthless; the potatoes would have little or no 
market value at the time of respondent’s ultimate default in 
picking up the produce. In light of this, we conclude the potatoes 
at the time and place of tender had little or no market value, 
Therefore, in applying the above formula for computation of 
damages, we find that respondent is liable to complainant for 
the full contract price of $1,035.00 for the potatoes purchased. 
Failure of respondent to pay this amount to complainant is a 
violation of section 2 of the act, for which reparation should be 
awarded, with interest. Costs sought by respondent will not be 
awarded since these are only granted in conjunction with oral 
hearings. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,035.00 with interest there- 
on at the rate of 8 percent per annum from August 1, 1971, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 14,904) 


D. C. WALLACE PACKING Co. v. N & J PRODUCE Co., INc. PACA 
Docket No. 2-2782. Decided December 5, 1972. 


Reparation order 


This order is issued in accordance with the facts and circumstances as 
stated herein. 


Complainant pro se. 
Respondent pro se. 
Moulton S. Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 


| 
| 
| 
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reparation of $1,800.00 in connection with a transaction in inter- 
state commerce involving a shipment of tomatoes sold to re- 
spondent by complainant. In its answer respondent has admitted, 
in effect, all the material] allegations of the complaint. Under the 
circumstances, the issuance of an order without further procedure 
is appropriate, pursuant to section 47.8(d) of the rules of prac- 
tice (7 CFR 47.8(d) ). 


Complainant is a corporation, D. C. Wallace Farms, Inc., 
doing business as D. C. Wallace Packing Co., whose address is 
P. O. Box 309, Bonita Springs, Florida. Respondent, N & J Pro- 
duce Co., Inc., is a corporation whose address is 848 North Trade 
Street, Winston-Salem, North Carolina. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order. On the basis of these facts, we 
conclude that the actions of respondent are in violation of sec- 
tion 2 of the act (7 U.S.C. 499b), resulting in damages to com- 
plainant of $1,800.00. Accordingly, within 30 days from the 
date of this order, respondent shall pay to complainant as repara- 
tion, $1,800.00, with interest thereon at the rate of 8 percent 
per annum from February 1, 1972, until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,905) 


GROWERS MARKETING SERVICE, INC. v. N & J PRODUCE Co., INC. 
PACA Docket No. 2-2781. Decided December 5, 1972. 


Reparation order 


This order is issued in accordance with the facts and circumstances as 
stated herein. 


Complainant pro se. 


Respondent pro se. 
Moulton S. Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). A timely complaint was filed in which complainant seeks 
reparation of $1,201.60 in connection with a transaction in 
interstate commerce involving a shipment of watermelons sold 
to respondent by complainant. In its answer respondent has 
admitted, in effect, all the material allegations of the complaint. 
Under the circumstances, the issuance of an order without fur- 
ther procedure is appropriate, pursuant to section 47.8(d) of 
the rules of practice (7 CFR 47.8(d) ). 


Complainant, Growers Marketing Service, Inc., is a corporation 
whose address is P. O. Box 2595, Lakeland, Florida. Respond- 
ent, N & J Produce Co., Inc., is a corporation whose address is 
848 North Trade Street, Winston-Salem, North Carolina. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order. On the basis of these facts, 
we conclude that the actions of respondent are in violation of 
section 2 of the act (7 U.S.C. 499b), resulting in damages to 
complainant of $1,201.60. Accordingly, within 30 days from the 
date of this order, respondent shall pay to complainant, as repara- 
tion, $1,201.60, with interest thereon at the rate of 8 percent 
per annum from July 1, 1972, until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,906) 


WHOLESALE PRODUCE SUPPLY, INC. v. SAMUEL S. VENER Co. 
PACA Docket No. 2-2594. Decided December 5, 1972. 


Commission merchant—Discharge of duties of—Freight, handling 
and inspection expenses—Liability for tomatoes 
unaccounted for—Reparation 


Where complainant’s failure to sell the tomatoes involved is not in itself 
proof of breach of duty or lack of diligence by complainant, respond- 
ent is liable to complainant for the amount claimed, less the market 
value of the 25 cartons of tomatoes unaccounted for and the improperly 
included $16.00-inspection fee. 


Counterclaim—Dismissal 


Where respondent failed to sustain its burden of proof of negligence by 
complainant in its handling of the tomatoes, the counterclaim is dis- 
missed. 


| 
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A. D. Kennedy, Jr., St. Paul, Minnesota, for complainant, 
John R. Catlia, Los Angeles, Calif., for respondent. 
Jim Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended ( 7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,248.50 in 
connection with a transaction involving a truckload of tomatoes 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant and asserting a counter- 
claim against complainant in the amount of $3,000. Complainant 
filed a reply denying the allegations of the counterclaim. 


Since the amount of damages claimed either in the complaint 
or counterclaim did not exceed $3,000, the shortened method 
of procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20) is applicable. Pursuant to such procedure, the 
parties were given an opportunity to submit additional evidence 
in support of their respective positions by means of verified 
statements. No such evidence was submitted. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Wholesale Produce Supply, Inc., is a corpora- 
tion whose address is 835 South Fourth Street, Minneapolis, 
Minnesota. At the time of the transaction involved herein, com- 
plainant was licensed under the act. 


2. Respondent is a partnership composed of Samuel S. Vener 
Company and National Farms Company, doing business as Sam- 
uel S. Vener Co., whose address is P. O. Box 1377, Chula Vista, 
California. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On August 18, 1971, in the course of interstate commerce, 
complainant purchased by oral contract from respondent 1,100 
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cartons of tomatoes at a total price of $3,075.00, f.o.b. Chula 
Vista, California. 


4. The contract was negotiated by Northcross Distributing, 
a broker at Fresno, California. On August 20, 1972, the broker 
issued a sales memorandum setting forth the terms agreed upon 
and copies thereof were mailed to the parties. 


5. On August 17, 1971, repondent shipped to complainant the 
tomatoes involved herein by Golden California Truck, from Chula 
Vista, California. 


6. On August 20, 1971, the shipment of tomatoes arrived at 
Minneapolis. A Federal inspection was made of the shipment 
and the condition of the tomatoes was certified as follows: 


“First Pack lot: Average approximately 5% green or break- 
ers, 25% turning or pink, 70% light red or 
red. Average 2% soft. Less than 14 of 
1% decay. DEB lot: Average 5% green or 
breakers, 15% turning or pink, 65% light 
red or red. From 3 to 36% average 17% 
soft. Less than %4 of 1% decay. 


7. On August 20, 1971, complainant and respondent exchanged 
the following telegrams: 


Complainant to respondent: 


REJECTING 1110 LUGS TOMATOES SHIPPED AUGUST 
17 VIA GOLDEN CALIFORNIA TRUCK DUE TO 
BREECH (sic) OF CONTRACT. PLEASE ADVISE DIS- 
POSITION IMMEDIATELY. FEDERAL INSPECTION 
READS TEMPERATURES 50 to 51. APPROXIMATELY 
FIVE PERCENT GREEN OR BREAKRS 15 PERCENT 
TURNING OR PINK SIXTY PERCENT LIGHT RED OR 
RED FROM THREE TO 36 PERCENT AVERAGE 17 
PERCENT SOFT LESS THAN % OF ONE PERCENT 
DECAY. 


Respondent to complainant: 


PER OUR PHONE CONVERSATION, TRUCKLOAD OF 
TOMATOES FROM SAN VENER CO., RELEASED TO 
YOU FOR HANDLING ON CONSIGNMENT DUE TO 17 
PERCENT SOFT. 
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On August 22, 1971, the broker issued a corrected confirma- 
tion reflecting this novation. 


8. On August 25, 1971, a second Federal inspection was made 
of the shipment, and the condition of the tomatoes was certified 
as follows: 


“Approximately 65% light red or red. From 15 to 60%, 
average 31% soft. Decay in most samples 3 to 15%, in some 
none, average 6%.” 


9. On September 2, 1971, a Federal dumping certificate was 
issued certifying that 1,075 cartons of tomatoes were generally 
soft or showing Bacterial Soft Rot or Alternaria Rot and had 
no commercial value. 


10. On September 9, 1971, complainant rendered an accoount- 
ing for this transaction showing a deficit of $1,248.50. Although 
requested to do so, respondent has failed and refused to pay 
complainant the deficit incurred, or any part thereof. 


11. The formal complaint was filed March 23, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that the contract of sale entered into on 
or about August 18, 1971, was rescinded by respondent’s tele- 
gram of August 20, 1971, which is quoted in Finding of Fact 
No. 7, and that the shipment was placed in complainant’s hands 
for sale for respondent’s account. The parties are in dispute as 
to complainant’s discharge of its duties as commission merchant. 
Under the consignment contract, it was the duty of complainant 
to exercise reasonable care, skill and diligence in disposing of the 
tomatoes. See 7 CFR 46.29 and L. Gillarde Sons Company V. 
C-B Brokerage Company, 12 A. D. 11838. 


The complainant alleges that it did the best it could to dis- 
pose of the tomatoes, but that the market at the time was 
“slutted” and the tomatoes were in such poor condition that it 
had no other alternative but to dump the entire load. Complain- 
ant further alleges that it rendered a true accounting of this 
transaction to respondent and requested reimbursement for 
freight, handling and inspection expenses incurred and that 
respondent has made no payment in connection with such deficit 
of $1,248.50. 
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Respondent, by way of defense and counterclaim, alleges the 
complainant was negligent in its handling of the tomatoes on 
consignment. As the party putting forth such allegation, re- 
spondent has the burden of proving complainant’s negligence 
by a preponderance of the evidence. Maulhardt v. H. I. Baern- 
stein Co., 19 A. D. 874. In reviewing the evidence before us, 
we are of the opinion that respondent has failed to sustain that 
burden. While respondent has alleged in its counterclaim that 
complainant did not exert its best efforts in attempting to dispose 
of the tomatoes, respondent has failed to show or establish any 
lack of diligence or breach of duty on complainant’s part in this 
regard. Respondent apparently takes the position that it is 
not reasonable to assume that in 12 days a firm who lists itself 
in the produce rating books as being capable of handling 1,750 
carloads of fruits and vegetables in a years time, could not dis- 
pose of more than 25 cartons of tomatoes in that length of time, 
and that a failure to do so indicated a lack of diligence and care 
on complainant’s part. 


Contained in the Department’s report of investigation is an 
examination of complainant’s records, books of record and other 
available documents pertaining to this transaction. This investi- 
gation revealed that a second Federal inspection was made of the 
shipment on August 25, 1971. This inspection covered 1,100 
cartons and showed as to condition: 


“Approximately 65% light red or red. From 15 to 60%, 
average 31% soft. Decay in most samples from 3 to 15% 
in some none, average 6%.” 


The report also states that complainant, following this inspection, 
allegedly informed the respondent of the shipment’s further de- 
teriorated condition and advised respondent that the tomatoes 
were not selling. Respondent has offered no evidence in opposi- 
tion to these statements. 


The Department’s representative also reviewed complainant’s 
sales records from August 20, 1971, the date the disputed ship- 
ment arrived, through September 2, 1971, the date complainant 
obtained a Federal dumping certificate covering 1,075 cartons of 
the shipment. This review showed that on August 16, complain- 
ant received a shipment of tomatoes from another California 
shipper. Sales on that shipment began August 16 and the last 
sale was made September 1, a period of about two weeks. On 
August 20, complainant received a partial shipment of tomatoes 
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along with the disputed shipment. Sales of the partial shipment 
began August 23, and the last sale was made September 2. 
During such period there were no sales identified as belonging 
to the shipment in controversy. 


From this evidence, it is our opinion that complainant’s fail- 
ure to make a sale of the tomatoes contained in this shipment 
during the 12 days that it was in complainant’s possession, is 
not in and of itself proof of breach of duty or lack of diligence 
on the part of complainant as concluded by respondent. In view 
of our conclusion, there is no basis for an award on respondent’s 
counterclaim, and we conclude that the counterclaim should there- 
fore be dismissed. 


As consignor and beneficial owner of the truckload of tomatoes, 
respondent was obligated to pay to the carrier the transporta- 
tion charges incurred in connection with this shipment. Since 
complainant paid such charges, totaling $987.00, to the carrier, 
it is entitled to reimbursement from respondent. See Frank Ken- 
worthy Company V. George Dubinsky, 16 A. D. 437. 


Complainant also asks that it be awarded reparation to com- 
pensate it for the handling expenses incurred in connection with 
this transaction. It appears from complainant’s accounting that 
it incurred expenses in the sum of $220.00 in the unloading and 
reloading of the tomatoes. Since respondent does not dispute the 
reasonableness of this figure, it is our opinion that this cost 
should be borne by respondent as an item of expense naturally 
resulting from complainant’s efforts to resell the tomatoes. 


Complainant also seeks reparation of $41.00 for Federal in- 
spection expenses. However, complainant included in its account- 
ing the cost of the first inspection at Minneapolis. This inspec- 
tion made prior to the consignment agreement, was obtained by 
complainant as evidence under the original contract, and the 
cost thereof, $16.00, is not properly chargeable to respondent. 
Accordingly, it is concluded that only $25.00 of the inspection 
expenses are chargeable to respondent. 


The accounting rendered by complainant showed no receipts 
from the sale of the tomatoes, stating that the entire shipment 
was dumped. However, the Federal dumping certificate, issued 
September 2, 1971, covers only 1,075 of the 1,100 cartons of 
tomatoes complainant received. Complainant has offered no evi- 
dence as to the disposition of these 25 cartons of tomatoes. It 
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is concluded that complainant has failed to account for 25 car- 
tons of tomatoes and is liable for the market value of such vege- 
table at Minneapolis on the date of arrival. In ascertaining the 
market value of the 25 cartons of tomatoes we will accept the 
average selling price complainant received for tomatoes during 
the period in dispute as representing the value of the tomatoes 
not accounted for here. Examination of complainant’s sales 
records, contained in the report of investigation (Exhibit 5), re- 
veals that the average selling price of complainant’s tomatoes 
during such period was $3.3092 per carton, or $82.73 for the 
25 cartons. Adding this amount to the improperly included in- 
spection fee of $16.00, the deficit due complainant from respond- 
ent is reduced to $1,149.77. 


The failure of respondent to pay to complainant the amount 
due of $1,149.77 is a violation of section 2 of the act, and repara- 
tion should be awarded complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,149.77, with 
interest thereon at the rate of 8 percent per annum from October 
1, 1971, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,907) 


WASHBURN POTATO Co. v. T. LEE Byrp & Sons. PACA Docket 
No. 2-2400. Decided December 5, 1972. 


Order upon reconsideration 
This order is issued in accordance with the facts stated herein. 
Complainant pro se. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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an order was issued November 1, 1972, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent on November 6, 1972. Respondent filed a peti- 
tion for reconsideration on November 13, 1972, which was within 
the 10-day period allowed by section 47.24 of the rules of practice 
(7 C.F.R. 47.24). In accordance with that section, the timely 
filing of the petition operated to set aside our order of November 
1, 1972, pending final action on the petition. 












Upon reconsideration of the order of November 1, 1972, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the evi- 
dence and by the law applicable thereto. Accordingly, respond- 
ent’s petition is hereby dismissed without prior service upon 
complainant. 


The order of November 1, 1972, is hereby reinstated and the 


reparation awarded therein shall be paid within 30 days from the 
date of this order. 













Copies hereof shall be served upon the parties. 







(No. 14,908) 






ANTHONY ABBATE FRUIT DISTRIBUTORS v. GIANUKOS-MANDOLINI 
Co. PACA Docket No. 2-2578. Decided December 7, 1972. 






F.o.b. transaction—Breach of warranty as to grade—Burden of proof— 
Failure to sustain—Suitable shipping condition—Breach of 
warranty—Burden of proof—Failure to sustain— 

Reparation 












Where respondent failed to sustain its burden of proof either of the existence 
of a warranty as to grade or that complainant breached the warranty 
of suitable shipping condition, respondent is liable to complainant for 
the total contract price of the fruit involved, less the amount already 

paid to complainant by respondent thereon. 








Jerry C. Duke, Fresno, California, for complainant. 
Respondent pro se. 
James E. Horton, Presiding Officer. 





Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,441.12 for an alleged 
failure to account for a carload of nectarines shipped during July 
1971 in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed in the complaint does 
not exceed $3,000, the shortened prcecedure provided in section 
47.20 of the rules of practice (7 C.F.R. 47.20) is applicable. 
Pursuant to this procedure, the parties were given opportunity 
to file additional evidence in the form of sworn statements but 
neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Anthony Abbate, doing busi- 
ness as Anthony Abbate Fruit Distributors, whose address is 
P. O. Box 547, Fresno, California. 


2. Respondent is a partnership composed of Peter D. Gianukos, 
Pota C. Gianukos, and Primo Mario Mandolini, doing business as 
Gianukos-Mandolini Co., whose address is 44 South Water Mar- 
ket, Chicago, Illinois. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about July 12, 1971, in the course of interstate com- 
merce, complainant sold to respondent one carload of 1,610 lugs 
of nectarines at the price of $7,060.00, f.o.b. Exeter, California, 
for shipment to Chicago, Illinois. 


4. The nectarines involved herein were officially inspected on 
July 10, 1971, and graded U. S. No. 1 at shipping point, Exeter, 
California. Complainant subsequently shipped the nectarines in 
car SFRD 2132 from Exeter, California, billed to himself at Chi- 
cago, Illinois, also on July 10, 1971. Thereafter, and pursuant to 
the contract set forth in Finding of Fact No. 3, car CFRD 2132 
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was diverted by complainant to respondent at Chicago on July 12, 


1971. 

5. On July 21, 1971, at 12:05 p.m., the nectarines involved 
cul- herein were Officially inspected at Philadelphia, Pennsylvania, 
q.). after having apparently been diverted to Philadelphia by re- 
ae spondent. The results of that inspection, in relevant part, are as 
ged follows: 

July 
“Products inspected: Nectarines in crates labeled “Red- 
ah skin, Brand .. .’, stamped ‘Early Sun 
wees Grand’ or ‘Independence’ . . . Ap- 
i plicant’s count, approximately 500 
crates Early Sun Grand and 250 
Crates Independence remaining. 

“Where inspected: P. C. Auction Platform. 

ble. “Temperature of product: Various locations 63°F. to 65°F. 

it 

ome “Condition: ... Early Sun Grand: Damage by 
discoloration affecting 14, or more of 
surface ranges from 4 to 20%, aver- 
age 13%. Damage by bruising 

; ranges from 4 to 12%, average 8% 
andl affecting firm ripe and ripe fruit 
= scattered throughout pack and lot. 

Soft fruit ranges from 4 to 8%, aver- 

08, age 6%. Decay averages 2%. 

8s “Independence: Soft fruit ranges from 4 to 8%, aver- 

ar age 7%. Damage by discoloration 

yed affecting 1% or more of surface 
ranges from 6 to 12%, average 8%. 

m- Damage by bruising ranges from 2 

128 to 12%, average 7% affecting firm 

ia, ripe and ripe fruit scattered through- 
out pack and lot. Decay ranges from 
2 to 14%, average 9%. Each lot: 

on Decay is Blue Mold Rot in various 

er, stages. 

- “Grade: Each lot: Meets quality requirements 


but fails to grade U. S. No. 1 only on 
32 account of condition. 
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“Remarks: Inspection and certificate restricted 
to portion of load remaining at time 
of inspection. Applicant states above 
lots unloaded from car SFRD 2132.” 


6. Respondent had paid Complainant $4,618.88 in connection 
with this transaction. 


7. The formal complaint was filed on March 24, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 

There is no dispute between the parties concerning respondent’s 
acceptance of the shipment of nectarines involved herein. Accord- 
ingly, and as a rsult of such acceptance, respondent is liable to 
complainant for the agreed f.o.b. contract price of the shipment, 
$7,060.00, less the $4,618.88 already paid to complainant by re- 
spondent, and less any provable damages sustained by complain- 
ant as the result of any breach of warranty by respondent. The 
burden of proving the warranty, the breach thereof by complain- 
ant, and the resulting damages sustained by respondent, by a pre- 


ponderance of the evidence, rests upon respondent. Moritz v. 
Tannous, 21 A.D. 158. 


Respondent in its answer alleges tnat the fruit involved herein 
was warranted by complainant to grade U. S. No. 1 on arrival at 
contract destination. As proof of this allegation respondent sub- 
mits a copy of a telegram sent to complainant on June 5, 1970. 
In this wire respondent refers to a shipment of plums and in- 
forms complainant that “you failed to mention U. S. one on ar- 
rival New York. As we mentioned to you on the phone, this is 
the only way we will accept any merchandise purchased from 
you today, tomorrow or at anytime . . . we send this telegram 
to clarify our position... ” 


Aside from the telegram from which we have quoted, respond- 
ent offers no evidence in support of its allegation concerning the 
warranty of grade allegedly given by complainant in connection 
with this transaction. This telegram, standing alone and sent to 
complainant more than a year prior to the transaction with which 
we are here concerned, is insufficient to sustain respondent’s con- 
tention relative to the alleged warranty in the instant transac- 
tion. We conclude, therefore, that respondent has failed to esab- 
lish that the nectarines were warranted by complainant to be U. S. 
No. 1 grade at contract destination. 
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Since this was an f.o.b. transaction, however, a question arises 
with respect to the warranty of suitable shipping condition, and 
whether such was breached by complainant. This warranty is set 
forth in the Department’s regulations, 7 C.F.R. 43(i) and (j), 
and provides that in an f.o.b. shipment the produce sold shall be 
loaded aboard the transporting vehicle in “suitable shipping con- 
dition.” “Suitable shipping condition” is defined as meaning that 
the commodity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at 
the contract destination agreed upon between the parties. 


As we have already stated, respondent has the burden of prov- 
ing the application and breach of this warranty, as well as any 
damages it sustained as the result of any breach by complainant. 
As to the condition of the produce, it is to be noted that we have 
no evidence on this point at contract destination, Chicago, Illinois, 
but only at Philadelphia, Pennsylvania. Furthermore, it appears 
that this inspection was made on July 21, 1971, or 11 days after 
the goods were shipped, and several days after the goods were 
due to arrival at contract destination, Chicago, Illinois. Lastly, 
we note that the inspection covered only about one-half the orig- 
inal load. On the basis of these facts, we are unable to say that 
the evidence is sufficient to sustain a finding as to the condition 
of the produce, had it gone to contract destination. Accordingly, 
we conclude that respondent has failed to sustain its burden of 
proving a breach of the warranty of suitable shipping condition. 


The total contract price of the fruit involved herein was 
$7,060.00. Respondent has paid complainant $4,618.88 in con- 
nection with this transaction, leaving a balance of $2,441.12. 
Respondent’s failure to pay this sum to complainant is in viola- 
tion of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,441.12, with interest there- 
on at the rate of 2 percent per annum from September 1, 1971, 
until paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,909) 


F & M PRODUCE DISTRIBUTING, INC. v. WM. TURINO Co., INC. 
PACA Docket No. 2-2564. Decided December 11, 1972. 


F.o.b. transaction—Suitable shipping condition—Breach of warranty of— 
Damages—Reparation 


Where respondent accepted the entire shipment of lettuce, respondent is 
liable to complainant for the contract price thereof, less the amount of 
damages suffered by respondent as a result of complainant’s breach of 
the warranty of suitable shipping condition of the Boston lettuce, plus 
allowable expenses. 


Counterclaim—Breach of contract—Burden of proof—Failure to 
sustain—Dismissal 


Where respondent failed to prove a breach of contract with respect to the 
Romaine lettuce, the counterclaim is dismissed. 


Donald William Harrris, Phoenix, Arizona, for complainant. 
Gibbert M. Hersch, New York, N. Y., for respondent. 
James E. Horton, Presiding Officer. 

Decision by Donald A. Campbell, Judicial Officer 

DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $3,000 in connection 
with a transaction involving a truckload of lettuce in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant and asserting a counter- 
claim against complainant in the amount of $2,764.40. Complain- 
ant filed a reply denying the allegations of the counterclaim. 


Since the amount of damages claimed either in the complaint 
or counterclaim did not exceed $3,000, the shortened method of 
procedure provided in section 47.20 of the rules of practice (7 





F & M PRODUCE v. WM. TURINO CO. 
Cite as 31 A.D. 1646 


C.F.R. 47.20) is applicable. Pursuant to such procedure, com- 
plainant filed an opening statement and respondent filed an an- 
swering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, M & F Produce Distributing, Inc., is a corpora- 
tion whose address is P. O. Box 306, Glendale, Arizona. 


2. Respondent, Wm. Turino Co., Inc., is a corporation whose 
address is 329-330 New York City Terminal Market, Bronx, 
New York. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about November 25, 1971, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of lettuce, consisting of 562 cartons of U.S. No. 1 
Romaine, at $5.00 per carton, and 400 cartons of U.S. No. 1 
Boston lettuce, at $4.00 per carton, plus $.30 per carton for 
cooling, for a total invoice price of $4,698.60, f.o.b. Arizona ship- 
ping point. 


4, The contract between the parties was negotiated by a broker, 
The Genie Company, of Yuma, Arizona, which issued two Bro- 
ker’s Memoranda of Purchase and Sale in connection with this 
transaction. 


5. On November 24, 1971, complainant shipped from Glendale, 
Arizona, to respondent at Bronx, New York, the lettuce involved 
herein, by Watkins Truck, license No. Z16711 Texas. 


6. On arrival at Bronx, New York, the lettuce involved herein 
was accepted and unloaded from the truck by respondent. 


7. On November 29, 1971, a Federal inspection was made of 
the Romaine and Boston lettuce in Bronx, New York. The results 
of such inspection, in part, are as follows: 


“Temperature of Product: Range 45 to 51°F. 
“Applicant States: 962 fiberboard cartons. 
“Product: ROMAINE, ‘Desert Grant Brand, 


“Grade: 2 Dozen, Arizona.’ 
U.S. No. 1. 


“Quality and Condition: Grade defects . within tolerance. 
Fresh and crisp. Green color. No 
decay. 
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“Product: LETTUCE, Big Boston Type, ‘Des- 
ert Dandy Brand, Arizona.’ 


“Grade: Meets quality requirements but fails 
to grade U.S. No. 1 only account of 
condition. 


“Quality and Condition: Grade defects average 4% consist- 
ing of mechanical damage. Gen- 
erally fresh. Green Color. 1 to 3 
decayed heads per carton, average 
7% Bacterial Soft Rot in early 
stages affecting 1 to 2 leaves. 


“Remarks: Applicant’s records show stock un- 
loaded from Z16711 Texas. Gross 
weight determined at applicant’s re- 
quest on November 29, 1971 at 1:00 
p.m. from lot of 200 fiberboard car- 
tons of Romaine which applicant 
states was unloaded from above 
mentioned trailer and bearing same 
marks as previously mentioned. 
Gross weight ranges 24.50 pounds 
to 27 pounds average 25.50 pounds 
per carton. 


8. Respondent notified complainant, through the broker, of the 
inspection results and that the shipment was being handled on 
a consignment basis for the complainant’s account. 


9. Respondent sold the lettuce involved herein for gross pro- 
ceeds of $3,983.25, of which $1,589.23 has been paid to complainant 
as an undisputed amount due in connection with this transaction. 


10. The formal complaint was filed March 23, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
November 25, 1971, it orally contracted to sell to respondent a 
truckload of lettuce, consisting of 562 cartons of U. S. No. 1 
Romaine at $5.00 per carton and 400 cartons of U. S. No. 1 Boston 
lettuce at $4.00 per carton, plus $.30 cooling per carton, for a 
total f.o.b. price of $4,698.60; that lettuce meeting contract re- 
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quirements was shipped from Glendale, Arizona, to respondent 
in Bronx, New York; that the lettuce was accepted by respondent 
and resold for net proceeds of $1,589.23, which amount was paid 
to complainant; and that respondent has refused to pay the 
balance of the agreed contract price, amounting to $3,109.37. 


Respondent admits the contract terms as set forth in the com- 
plaint but alleges that the contract also specified the Romaine was 
to weigh between 44 and 45 pounds per carton. By way of defense 
and counterclaim, respondent alleges that it did not accept the 
shipment in that the Boston lettuce did not grade U. S. No. 1 on 
arrival at Bronx, New York, in breach of the warranty of suitable 
shipping condition; that the Romaine lettuce averaged 25.5 pounds 
per carton, in breach of the terms of sale; that complainant was 
advised of these alleged breaches; and that as a result, the lettuce 
was being handled for the account of complainant. 


While respondent in its answer denies accepting the shipment 
of lettuce involved herein, the certificate issued pursuant to the 
Federal inspection of November indicates that the lettuce had 
been removed from the truck prior to the inspection. The unload- 
ing of the goods and placing them in storage were acts of dom- 
inion over the shipment sufficient to constitute acceptance. 
Accordingly, respondent is liable to complainant for the agreed 
contract price thereof, less provable damages sustained by re- 
spondent as the result of any breach of contract by complainant and 
less any payment made by respondent to complainant in connec- 
tion with this transaction. Respondent has the burden of proving 
the breach and damages by a preponderance of the evidence. 
B. G. Anderson Co., Inc. v. Communale, 25 A. D. 228. 


Respondent contends that the contract specified that the 
Romaine weigh between 44 and 45 pounds per carton, but that 
the lettuce which complainant tendered for delivery was not in 
compliance with this specification, in that the destination point 
inspection showed the weight per carton to be between 24.5 and 
27 pounds, averaging 25.5 pounds. As evidence that the Romaine 
was sold as weighing 44 to 45 pounds per carton, respondent 
offers the broker’s confirmation of sale containing this specifica- 
tion which was issued to both parties. However, the evidence 
discloses that the broker issued two different confirmations in 
connection with this sale. The first was issued the day of the 
sale and contained no specification as to weight. The second 
confirmation stating that “Romaine was quoted to me over the 
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phone to weigh approximately 44 to 45 lbs” was not mailed to 
complainant until after the shipment had arrived at destina- 
tion and was antedated to November 25, 1971. Thus, the evidence 
upon which respondent relies is a self-serving document issued 
after the controversy had arisen between the parties. It is con- 
cluded that this second confirmation can be accorded little or 
no evidentiary weight, while the first confirmation, which con- 
tains no specification as to weight, must be accorded full evi- 
dentiary weight. Since respondent has the burden of proving, by 
a preponderance of the evidence, that the Romaine was required 
to weigh approximately 44 to 45 pounds per carton, we conclude 
that on the record before us, respondent has failed to sustain 
this burden. As to the grade of the Romaine, the Federal inspec- 
tion at New York shows that the Romaine portion of the shipment 
graded U. S. No. 1 at destination in compliance with the terms 
of the contr:.ct. Accordingly, we find no breach as to the grade 
of the Romaine. It is concluded, therefore, that respondent is 
liable to complainant for the f.o.b. contract price of 562 cartons 
of Romaine, plus cooling charges, or $2,978.60. 


Respondent also contends that the Boston lettuce involved in 
this transaction did not conform to the good delivery standards 
set forth in he Department’s regulations, 7 C.F.R. 46.44, in 
that it was abnormally deteriorated on arrival at contract des- 
tination, Bronx, New York, in breach of the warranty of suitable 
shipping condition. As evidence of the breach, and as proof 
that the deterioration exceeded the tolerance allowed by good 
delivery standards, respondent points to the results of the Federal 
inspection made on the Boston lettuce at Bronx, New York, 
on November 29, 1971, showing, as to condition, 1 to 3 decayed 
heads per carton, average 7% Bacterial Soft Rot in early stages 
affecting 1 to 2 leaves. To meet good delivery standards under 
7 C.F.R. 46.44, there can be no more than 2% decay affecting 
any portion of the head in excess of the destination tolerance 
provided for the applicable grade in the U. S. Standards for 
Grades of Lettuce. The standards for U. S. No. 1 lettuce, set 
forth in 7 C.F.R. 51.2511, provide a destination tolerance maxi- 
mum of 3% for heads which are affected by decay on any portion 
of the head exclusive of wrapper leaves. The certificate of in- 
spection shows under “condition” an average of 7% Bacterial 
Soft Rot which is in excess of the 5 percent decay maximum 
allowed by the good delivery standards. There is no evidence 
that the transportation service and conditions were other than 
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normal. It is concluded that the Boston lettuce was not in 
suiable shipping condition for shipment to the Bronx, New York, 
in breach of the warranty. 


The measure of respondent’s damages for a breach of war- 
ranty by complainant is the difference between the value of the 
Boston lettuce delivered in New York and the value the lettuce 
would have had at that place if it had met the warranties of 
the contract. The Market News Reports for November 29, 1971, 
show that Arizona lettuce of the Boston type, on less than car- 
load lots and for lettuce of good merchantable quality and con- 
dition sold on that date at New York at $6.00 to $7.00, mostly 
$7.00 per two dozen carton. Since we are here concerned with 
a carload lot, and since the contract specified U. S. No. 1 grade, 
then lettuce meeting contract requirements would be at least 
of good merchantable quality and condition. Accordingly, we 
accept $6.00 per carton as the market value of U. S. No. 1 Boston 
lettuce at that time and place. The 400 cartons of Boston 
lettuce contained in the shipment, at $6.00 per carton, would 
thus have had a value of $2,400, if it had met the requirements 
of the contract. It appears that the resale of the Boston lettuce 
was prompt and proper, and therefore we accept the gross 
proceeds of $1,193.25 realized on resale as representing the value 
of the Boston lettuce delivered. The difference between these 
figures is $1,206.75, plus allowable expenses of $195.40, or a 
total of $1,402.15, which latter figure represents the damage 
sustained by respondent. Deducting this amount from the balance 
of the purchase price due complainant, the respondent remains 
liable to the complainant in the amount of $1,707.22. The failure 
of respondent to pay this amount to complainant is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion against respondent in the amount of $1,707.22, with interest. 


Respondent, in the counterclaim requested an award of repara- 
tion in the sum of $2,764.40 based upon complainant’s alleged 
breach of warranty and breach of contract. Respondent has failed 
to prove a breach of contract in regard to the Romaine portion 
of the shipment, and the damages resulting from the breach of 
the warranty of suitable shipping condition as to the Boston 
lettuce, having been considered in the determination of respond- 
ent’s ultimate liability to complainant, decrees that the counter- 
claim should be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,707.22, with interest thereon 
at the rate of 8 percent per annum from January 1, 1972, until 
paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,910) 


WISHNATSKI & NATHEL, INC. v. S & K Farms, INc. PACA 
Docket No. 2-2553. Decided December 12, 1972. 


Purchase after inspection—Burden of proof—Failure to sustain—Warranty 
as to grade—Burden of proof—Failure to sustain—Reparation 


Where respondent accepted the peppers in issue, and failed to sustain its 
burden of proof of a warranty as to grade and a breach thereof, 
respondent is liable to complainant for the full purchase price of 
the peppers, less the amount already paid to complainant by respondent 
thereon. 


Gibbert M. Hersch, New York, N. Y., for complainant. 
Respondent pro se. 
James E. Horton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks a reparation award against respondent in the amount of 
$425 in connection with a shipment of peppers in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
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was served upon the respondent. Respondent filed an answer 
thereto which neither denied nor admitted liability to the 
complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 C.F-R. 47.20) 
is applicable. Pursuant to such procedure, the parties were given 
an opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. No such 
evidence was submitted. 


FINDINGS OF FACT 


1. Complainant, Wishnatzki & Nathel, Inc., is a corporation 
whose address is No. 301, New York City Terminal Market, 
Bronx, New York. 


2. Respondent, S & K Farms, Inc., is a corporation whose 
address is 200 Crescent Street, Brooklyn, New York. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On November 10, 1971, in the course of interstate commerce, 
complainant sold to respondent 190 cartons of peppers for an 
invoice price of $1,805.00. 


4. The peppers, having been shipped from Texas, were pur- 
chased after examination by respondent’s agent, Mr. Hyman 
Fox, while they were on the trailer and coming off the trailer. 


5. On November 11, 1971, respondent’s driver picked up the 
peppers that were purchased at complainant’s place of business. 


6. On November 11, 1971, respondent secured a Federal inspec- 
tion of the peppers at its place of business. This inspection showed 
the peppers failed to grade U. S. No. 1, with an average of 
5% decay. 


7. Respondent’s agent, Mr. Alvin Schepps, requested that the 
peppers be taken back by the complainant, indicating the produce 
failed to conform to contractual specifications. This request was 
refused. 


8. Subsequently, respondent tendered a check. to complainant 
for the peppers received with a deduction of $425 for damages 
from the invoice price of $1,805. Respondent authorized release 
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of the check tendered as an undisputed amount without prejudice 
to the rights of either party regarding the $425 deduction. 


9. A formal complaint was filed on March 2, 1972, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it sold 190 cartons of peppers 
meeting contract specifications to the respondent, after inspection 
or opportunity to inspect by the respondent’s agent, respondent 
has deducted $425 from the invoice price of $1,805 for the pep- 
pers, and such amount is now due and owing to the complainant. 
Respondent alleges that although its agent, Mr. Hyman Fox, 
examined samples of the peppers and, thereafter, purchased 190 
cartons of peppers, a subsequent Department inspection showed 
the produce failed to grade to contractuol specifications. Hence, 
the respondent took an “arbitrary deduction” of $425 from the 
purchase price for damages after the complainant refused to take 
the peppers back. 


In considering complainant’s allegation that this transaction 
involved a purchase after inspection, we turn to the definition 
of the term as set forth in the Department’s regulations (7 C.F.R. 
46.43 (ff)), as follows: “ ‘Purchase after inspection’ means a 
purchase of produce after inspection or opportunity for inspec- 
tion by the buyer or his agent. Under this term, the buyer has 
no right of rejection and waives all warranties as to quality or 
condition, except warranties expressly made by the seller.” Ap- 
plying this definition to the record before us, we find no evidence 
that the term “purchase after inspection” was a part of the 
contract or was used in any communication. It is noted that 
the burden of proof is on the complainant to show that the 
transaction involved herein was as alleged. We find that com- 
plainant has failed to sustain this proof and, thus, the examina- 
tion and subsequent purchase of the peppers by respondent’s 
agent has not been established as a purchase after inspection. 


Respondent alleges in its answer, however, that the peppers 
involved herein were expressly warranted by complainant to grade 
U. S. No. 1 at the time of sale on November 10. Respondent 
further alleges that this warranty was breached by complainant, 
in that the peppers failed to grade U. S. No. 1 on November 11, 
as shown by the Federal inspection made of the produce on that 
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date at respondent’s place of business. (See Finding of Fact 
No. 6.) 


As the party alleging the existence of the specific warranty 
of grade, respondent has the burden of proving same by a pre- 
ponderance of the evidence. The only evidence offered by re- 
spondent is the statement to that effect by one Alvin Schepps. In 
our view such statement, standing alone, does not satisfy re- 
spondent’s burden of proof. Accordingly, we conclude that re- 
spondent has failed to establish that complainant made any 
specific warranty as to grade in connection with the transaction 
involving these peppers. 


Respondent accepted the subject peppers and has failed to 
show that complainant breached any warranty in connection with 
the sale of these peppers. Accordingly, respondent is liable to 
complainant for the contract purchase price of the 190 cartons 
of peppers, $1,805, less $1,308 previously remitted to complainant 
by respondent, leaving a balance due and owing of $425. Respond- 
ent’s failure to pay this balance to complainant is a violation of 
section 2 of the act, for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $425, with interest thereon at 
the rate of 8 percent per annum from December 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,911) 


HENDRIX-MCDANIEL COMPANY v. H. H. EVON COMPANY. PACA 
Docket No. 2-2771. Decided December 12, 1972. 


Reparation order 


This order is issued in accordance with the facts and circumstances as 
stated herein. 


Complainant pro se. 
Sam Gibson, Little Rock, Arkansas, for respondent. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $12,082.25 against respondent in connection with trans- 
actions in interstate commerce involving eleven truckloads of 
potatoes. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto, admitting the material 
allegations of the complaint, including the indebtedness claimed 
by complainant. Accordingly, the issuance of an order without 
further procedure is appropriate, pursuant to section 47.8(d) 
of the rules of practice (7 C.F.R. 47.8(d) ). 


Complaintant is a partnership composed of J. L. Hendrix and 
Thurmon McDaniel, doing business as Hendrix-McDaniel Com- 
pany, whose addres is P. O. Box 100, Rainsville, Alabama. Re- 
spondent, H. H. Evon Company, is a corporation whose post office 
address is the Worthen Bank Building, Little Rock, Arkansas. At 
the time of the transactions involved herein, respondent was li- 
censed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation by 
respondent of section 2 of the act. Accordingly, within 30 days 
from the date of this order, respondent shall pay complainant 
$12,082.25, with interest thereon at the rate of 8 percent per 
annum from August 1, 1972, until paid. Respondent alleges in 
its answer that it has tendered payments on this account, some 
of which complainant has refused and returned. Any payments 
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which have been or may hereafter be made to complainant will 
to the extent of such payments reduce the amount due and owing 
complainant under this order. 


Copies of this order shall be served upon the parties. 


(No. 14,912) 


JAMES BROTHERS, INC. v. H. H. EVON COMPANY. PACA Docket 
No. 2-2772. Decided December 12, 1972. 


Order for undisputed amount 


This order is issued in accordance with the facts and circumstances as 
stated herein. 


Complainant pro se. 
Sam Gibson, Little Rock, Arkansas for respondent. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $14,049.16, in connection 
with shipments of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were servel upon respondent, and respond- 
ent filed an answer thereto, admitting the transactions as alleged, 
but denying liability for the full amount claimed. In its answer, 
respondent admits owing complainant the sum of $13,854.84, and 
requests an oral hearing. 


It is provided in Section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 


‘ 


‘, . . If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary . . . may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order .. .” 
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Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$13,854.84. Payment of this amount shall be made within 30 
days from the date of this order, with interest thereon at the 
rate of 8 percent per annum from September 1, 1972, until paid. 

Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 14,913) 


LUSK PRODUCE COMPANY v. H. H. EVON COMPANY.. PACA Docket 
No. 2-2774. Decided December 13, 1972. 


Order for undisputed amount 


This order is issued in accordance with the facts and circumstances as 
stated herein. 


Complainant pro se. 
Sam Gibson, Little Rock, Arkansas, for respondent. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $18,090.12 in connection 
with a transaction involving potatoes shipped in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer thereto, admitting the transaction as alleged, 
but denying that respondent owes complainant the amount 
claimed in the complaint. In its answer respondent admits owing 
complainant the sum of $18,088.51, and requests an oral hearing. 


It is provided in section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 
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“. . . If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the complaint 
as damages, the Secretary . . . may issue an order directing 
the respondent to pay to complainant the undisputed amount 
on or before the date fixed in the order .. .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay complainant, as an undisputed amount, $18,- 
088.51. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate 
of 8 percent per annum from September 1, 1972, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Respondent alleges in its answer that it has made certain pay- 
ments totaling $1,050.00 to the complainant upon this account 
since the date of the complaint and is continuing to make such 


payments. Any payments which have been or hereafter may be 
made to complainant will to the extent of such payments reduce 
the amount due and owing complainant under this order. 


Copies of this order shall be served upon the parties. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 14,914) 


HI-ACRES CONCENTRATE, INC. v. ANDY’S PRODUCE COMPANY. 
PACA Docket No. 2-2763. Reparation of $8,849.40 with 8 
percent interest from June 1, 1972, awarded complainant 
against respondent in order issued December 1, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,915) 


APACHE DISTRIBUTORS v. OKIE BROKERAGE Co. PACA Docket 
No. 2-2779. Reparation of $2,763.75 with 8 percent interest 
from July 1, 1972, awarded complainant against respondent 
in order issued December 1, 1972, by Donald A. Campbell, 
Judicial Officer. 
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(No. 14,916) 


HAROLD C. MOUNT, INC. v. FRANCHER PRODUCE Co., and/or Jo- 
SEPH FRANCHER & SONS. PACA Docket No. 2-2777. Repara- 
tion of $4,749.75 with 8 percent interest from April 1, 1972, 
awarded complainant against respondent in order issued 
December 1, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,917) 


J. PARKER PRODUCE Co. v. JOSEPH FRANCHER & SONS, and/or 
FRANCHER PRODUCE Co. PACA Docket No. 2-2778. Repara- 
tion of $1,964.64 with 8 percent interest from September 1, 
1972, awarded complainant against respondent in order 
issued December 1, 1972, by Donald A. Campbell, Judicial 
Officer. 


(No. 14,918) 


ROYAL PACKING COMPANY v. OVERSEAS INTERNATIONAL FRUIT 
CORPORATION. PACA Docket No. 2-2760. Reparation of 
$17,096.00 with 8 percent interest from July 1, 1972, awarded 
complainant against respondent in order issued December 1, 
1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,919) 


UNITED Foops, INC. v. WESTERN FRUIT & CANDY Co. PACA 
Docket No. 2-2780. Reparation of $1,115.11 with 8 percent 
interest from April 1, 1972, awarded complainant against 
respondent in order issued December 1, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,920 


THE GARIN COMPANY v. LOUIS M. PALOMO WHOLESALE PRODUCE, 
and/or PALOMO PRODUCE & TRUCKING Corp. PACA Docket 
No. 2-2785. Reparation of $604.50 with 8 percent interest 
from March 1, 1972, awarded complainant against respond- 
ents in order issued December 6, 1972, by Donald A. Camp- 
bell, Judicial Officer. 





MISCELLANEOUS 
Cite as 31 A.D. 1661 


(No. 14,921) 


FARMERS EXCHANGE COMPANY v. AMIGO FOODS CORPORATION. 
PACA Docket No. 2-2790. Reparation of $1,250.00 with 8 
percent interest from April 1, 1972, awarded complainant 
against respondent in order issued December 11, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,922) 


B & L PRODUCE OF ARIZONA, INC. v. L & M VEGETABLE DISTRIB- 
uTors. PACA Docket No. 2-2786. Reparation of $2,534.40 
with 8 percent interest from March 1, 1972, awarded com- 
plainant against respondent in order issued December 11, 
1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,923) 


LAMANTIA-CULLUM-COLLIER Co., INC. v. SHIPPERS SERVICE Co., 
Inc. PACA Docket No. 2-2787. Reparation of $3,028.80 
with 8 percent interest from June 1, 1972, awarded com- 


plainant against respondent in order issued December 11, 
1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,924) 


OVER-NITE PICKLE Co., INC. v. VALLEY AVOCADO SALES, INC. 
PACA Docket No. 2-2788. Reparation of $1,415.75 with 8 
percent interest from March 1, 1972, awarded complainant 
against respondent in order issued December 11, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,925) 


PETE PASQUINELLI v. JACK WALKER. PACA Docket No. 2-2789. 
Reparation of $4,431.00 with 8 percent interest from July 1, 
1972, awarded complainant against respondent in order 
issued December 11, 1972, by Donald A. Campbell, Judicial 
Officer. 


(No. 14,926) 


NASH-DECAMP COMPANY v. HARRY’S PRODUCE, INC. PACA 
Docket No. 2-2795. Reparation of $4,940.00 with 8 percent 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 1662 


interest from October 1, 1972, awarded complainant against 
respondent in order issued December 14, 1972, by Donald A, 
Campbell, Judicial Officer. 


(No. 14,927) 


WESTERN PACKING Co. v. HARRY’S PRODUCE, INC. PACA Docket 
No. 2-2794. Reparation of $1,957.00 with 8 percent interest 
from September 1, 1972, awarded complainant against re- 
spondent in order issued December 14, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,928) 


PURE GOLD, INC. v. HARRY’s PRODUCE, INC. PACA Docket No. 
2-2793. Reparation of $798.25 with 8 percent interest from 
September 1, 1972, awarded complainant against respondent 
in order issued December 14, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,929) 


WESTERN FRUIT SALES Co. v. HARRY’S PRODUCE, INC. PACA 
Docket No. 2-2792. Reparation of $7,518.40 with 8 percent 
interest from September 1, 1972, awarded complainant 
against respondent in order issued December 14, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,930) 


MENDELSON-ZELLER Co., INC. v. HARRY’S PRODUCE, INC. PACA 
Docket No. 2-2791. Reparation of $3,818.67 with 8 percent 
interest from October 1, 1972, awarded complainant against 
respondent in order issued December 14, 1972, by Donald 
A. Campbell, Judciial Officer. 


(No. 14,931) 


JOHN J. BOGESTAD FARMS v. MARKET PRE-PAK, INC. PACA 
Docket No. 2-2743. Reparation of $7,029.00 with 8 percent 
interest from April 1, 1972, awarded complainant against 
respondent in order issued December 20, 1972, by Donald A. 
Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 31 A.D. 1663 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 14,932) 


TrI-Co. Foops Corp. v. F. & G. PRoDUCE Co., INc. PACA Docket 
No. 2-2205. In order issued December 7, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,933) 
LAMANTIA-CULLUM-COLLIER & Co. v. SOBIECH IRRIGATION EQUIP- 


MENT, INc. PACA Docket No. 2-2404. In order issued De- 
cember 12, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,934) 


BEsT PAK POTATO Co., INC. v. JACOBSON PRODUCE, INC. PACA 
Docket No. 2-2457. In order issued December 29, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,935) 


AcE TOMATO COMPANY v. DAvID SEIDMAN. PACA Docket No. 
2-22341. In order issued December 29, 1972, by Donald A. 


Campbell, Judicial Officer. 
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AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


CLASSIFICATION 
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Lactose used in fluid milk products .........c.sccseee 1552, 1560, 1576 
IO. cnssncuscncninianneiiaasinnuserdeinamaseiebsantesdpbeanlonete 1559, 1573 
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DUE PROCESS, FAIR AND JUST TREATMENT 
Contention of denial of is without Merit .............cccccssssssssssereees 1552 


FLUID MILK PRODUCT 
IN OEE. ccanciteiinapianninatinseceinintsemmnictameeeinnenpeniepiaatinonste 1552, 1576 


PURCHASES UNDER ORDER 15 (CONN.) 


Reclassification of such milk when disposed of as a 
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SECRETARY’S ACTION OF MARCH 1, 1966 
Proper and in accordance with law.........czcscccsssssscssssecsssessssssessess 
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PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTING 
Failure to transmit true and correct accounts to con- 
signors 
ACCOUNTS AND RECORDS 


False and incorrect invoices, billings and scale tickets 
made a part of 


Improperly kept 1603, 1614, 1620 


CHECKS OR DRAFTS 
Insufficient funds 


CONSIGNED LIVESTOCK 
Permitting improper purchase of 


CUSTODIAL ACCOUNT FOR SHIPPERS’ PROCEEDS 
Deficiency of funds in 1603, 1610, 1620 
Failure to maintain properly 1610, 1620 
Improper use of 


FINANCIAL STATUS 
Current liabilities exceeding current assets 


IMPROPER PRACTICES 


Improper use of custodial account for shippers’ 
proceeds 


Operating as dealer without proper bonding 
Paying for meals of buyers attending livestock sales 


MARKET AGENCY AND DEALER 
Engaging in improper practices 
Failure to transmit true and correct accounts to con- 
signors 
Improper use of custodial account for shippers’ pro- 


Issuing false and incomplete scale tickets 
Operating as dealer without proper bonding 


NET PROCEEDS OF SALE 
Misuse of 


PACKER 
Issuing accounts to sellers or invoices to buyers on the 
basis of grades or weights other than accurate 
Making payment to sellers on the basis of grades or 
weights other than accurate 
Weighing livestock, carcasses or parts thereof at other 
than their accurate weights 
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Packers and Stockyards Act, 1921—Cont. 
Page 


PURCHASE PRICE 
Failure to pay when due 1606, 1608, 1619 


PURCHASE INVOICES AND BILLINGS 
False and incorrect 
Marked-up prices shown as purchase prices 
SCALES 


Failure to operate in accordance with regulations 
under the Act 


SCALE TICKETS 
False and incomplete 


SURETY BOND 
Failure to maintain 


WEIGHTS AND GRADES 
False and incorrect 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
By act of dominion 


ACCOUNTING 
Twenty-five cartons tomatoes unaccounted for 


BURDEN OF PROOF 
Failure to sustain 
Sustained 


COMMISSION MERCHANT 
Failure to prove negligence of in discharge of duties 


CONTRACT 
Breach of 


CONTRACTUAL OBLIGATION 
Failure to fulfill 


COUNTERCLAIM 
Dismissal of 


DAMAGES 
For breach of warranty 


Full contract price 
Measure of 
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Perishable Agricultural Commodities, 193$—Cont. 
Page 
EVIDENCE 
Insufficiency of 


F.0.B. TRANSACTION 
Suitable shipping condition 


GROSS PROCEEDS 
A determinant in computing damages 
Accepted as value of goods delivered 


MARKET VALUE 
Based on Market News Report 
None at time and place of tender 


ORDER 
For reparation 1632, 1633, 1656 
For undisputed amount 1657, 1663 
Upon reconsideration 


PURCHASE AFTER INSPECTION 
Failure to establish 
Meaning of 1652, 1654 
Under this term, the buyer has no right of rejection 
and waives all warranties as to quality or condi- 
tion, except warranties expressly made by the 
seller 


RESALE 
Prompt and proper 


SUITABLE SHIPPING CONDITION 
Breach of warranty of 
Failure to establish breach of warranty of 


WARRANTY AS TO GRADE 
Failure to establish 





CUMULATIVE LIST OF DECISIONS REPORTED 
January-December 1972 


AGRICULTURAL MARKETING AGREEMENT ACT, 1972 
AGRICULTURE DECISIONS 


Bush Darry, INnc., et al. AMA Docket No. M MM-1. 
Lawfulness of Secretary’s action of March 1, 1966, 
suspending operation of Class I seasonal milk price 
decline provisions—Request for relief denied—Petition 
dismissed 


BEATRICE Foops Co. and ASSOCIATED Darmry PrRopuUcTS 
COMPANY OF ARIZONA, INc. AMA Docket No. M 
131-6. Dismissal—Petition withdrawn ..... 


BORDEN COMPANY. AMA Docket No. M 131-5. Dismissal— 
Petition withdrawn 


CLINTON MILK Co., et al. AMA Docket No. M 2-41. Com- 
petition advantage claim—aAllegation of disparity of 
pricing as between Orders No. 2 and No. 4—Pooling 
provisions of Order No. 2—Proviso of § 1002.28—Per- 
centage-of-shipment basis—Future proceeding—Record 
evidence—Dismissal 


CungEo, T. J. AMA Docket No. F&V 993-1. Withdrawal of 
petition 


FITCHETT BroTHERS, INc. AMA Docket No. M 2-37. Cer- 
tification to Judicial Officer—Granting motion for 
direct review by Judicial Officer 


FITCHETT BrotHers, INc. AMA Docket No. M 387. Order 
No. 2—Classification of Shrinkage, Lactose used in 
fiuid milk products, Cream and half and half—Differ- 
entials on milk acquired from Connecticut Order pro- 
ducers—Denial of request for relief—Petition dis- 


FAIRMONT Foops Company. AMA Docket No. M 65-4. 
Petition withdrawn with prejudice 


FITZGERALD, SHERMAN, d/b/a SHER-VON Dairy. AMA 
Docket No. M 1386-6. Leasong arrangements—“Evi- 
dence’”’—Producer-handler status not established 


FoREMOST-McKEsSsON, INC. AMA Docket No. M 126-2. 
Dismissal—Settlement between parties 


GRAAF, WILLIAM W. AMA Docket No. M 134-2. Dis— 
missal—Stipulation of parties 





$1 A.D. CUMULATIVE LIST OF DECISIONS REPORTED 


Agricultural Marketing Agreement Act, 1937—Cont. 


Agriculture Decisions—Cont. 


HEBER VALLEY MILK Company. AMA Docket No. M 136-3. 
Order 136. Deductions on milk hauls to plant—Au- 
thorized in writing—Milk hauls from the farms to 
Gossner Cheese Factory—Unauthorized deductions— 
Disallowances of excess deductions 


Dismissal of petition 


INTERSTATE MILK PRODUCERS COOPERATIVE, INc. AMA 
Docket No. M 16-15. Classification—Shipment beyond 
designated area 


KATSEFF, ALBERT H., d/b/a WHITNEY Farms. AMA Docket 
No. M 1-8. Handler—Denial of producer-handler 
status—Equal protection of law—Excess receipts—Re- 
ceipts of milk in retail store operated by handler— 
Own-farm-milk—Authority to regulate—Producer-set- 
tlement and Administrative assessment funds—Dis- 
missal of petition 


LEHIGH VALLEY COOPERATIVE FARMERS. AMA Docket No. 
M 2-31. Withdrawal of petition 


LISONBEE, CLYDE, d/b/a TEMPLE-VIEW Dalry, a/k/a TEMPLE- 
Vue Dairy & d/b/a TEMPLE View Dairy No. 2, a/k/a 
TEMPLE-VUE Dairy No. 2. AMA Docket No. M 136-5. 
Handler—Order No. 136—Statute of limitations—Non- 
entitlement to producer-handler status—Ownership of 
herd—Burden of proof—Monies actually paid to Bring- 
hurst—Uniform blend prices—Monetary obligations to 
Market Administrator—Dismissal of petition 


MARIGOLD Foops, INc. AMA Docket No. M 61-3. Classifica- 
tion and accounting—Skim Milk used in Party Dip— 
Fluid milk product—Terms of Order No. 61—Dis- 
missal 


NATIONAL Dairy PropuUcTS CORPORATION. AMA Docket No. 
M 3-5. Dismissal of petition—Legal issues resolved in 
Lewes v. Freeman, 401 F.2d 308 


NATIONAL Dairy Propucts CoRPORATION. AMA Docket No. 
M 16-13. Dismissal of petition—Legal issues resolved 
in Lewes v. Freeman, 401 F.2d 308 


NATIONAL Dairy Propucts CoRPORATION. AMA Docket No. 
M 16-14. Dismissal of motion to reconsider—Consent 
of parties 





CUMULATIVE LIST OF DECISIONS REPORTED $31 AD, 
Agricultural Marketing Agreement Act, 1937—Cont. 


Agriculture Decisions—Cont. 


Oak TREE Farm Darry, INc. AMA Docket No. M 2-36. 
Handler—Effect of § 1002.42 as between handlers regu- 
lated under Order No. 2—Unaccounted for skim milk 
and butterfat classification in proportion to that ac- 
counted for—Skim milk powder—Utilization of— 
Actual utilizer—Classification and accounting of— 
Assessment of charges—Dismissal of petition...............ss000 dstnine 996 


PIPPING PACKING Co., INc. AMA Docket No. F&V 913-2. 
Withdrawal of petition 


Rocky Forp COOPERATIVE CREAMERY, INc. AMA Docket 
No. M 187-5. Dismissal—On motion of petitioner............... east 


Rocky ForpD COOPERATIVE CREAMERY, INc. AMA Docket 
No. 187-6. Application to dismiss granted—Failure 
to state grievance 


COURT DECISIONS 


BRAMSEN and WELFELD v. HARDIN, et al. S.D. Fla. Au- 
gust 1, 1972. Entitlement to base quantity—Celery— 
Validity of Order 967—Summary judgment in favor 
of defendant 


TuscaAN Dairy Farms, InNc., et al. v. Harbin. D.NQJ. 
June 7, 1972. Ruling on due process—Dismissal 


WILLOW CROSSING Dairy Farm, INC. v. HARDIN. W.D.Pa. 
May 28, 1971. Granting Government’s motion to dis- 
miss for lack of jurisdiction—Court appeal not timely 
filed—Time for filing accrues from “date of entry” 
of order 


COMMODITY EXCHANGE ACT 
AGRICULTURE DECISIONS 


A. E. Moorrs Co., INc. and FRANK H. ToTMAN, Sr. CEA 
Docket No. 190. Futures commission merchant—Fail- 
ure to meet minimum financial requirements—False 
financial reports—Stipulation—Denial of trading priv- 
ileges 


ALKow, ELLIoTT. CEA Docket No. 189. Customer’s ac- 
count—Orders placed without prior knowledge and 
consent of customer—Net loss to customer—Stipula- 
tion—Denial of trading privileges 





81 A.D. CUMULATIVE LIST OF DECISIONS REPORTED 
Commodity Exchange Act—Cont. 


Agriculture Decisions—Cont. 


AMERICAN COMMODITY BROKERS, INCc., PHYLLIS C. DEMP- 
STER and JOHN WHELAN. CEA Docket No. 185. Under- 
segregation of funds—False financial reports—Stipula- 
tion of American and Dempster—Denial of trading 
privileges 


Anpco, INc. and GLEN H. ANDERSEN. CEA Docket No. 
203. Undersegregation of funds—Stipulation—Cease 
and desist 


FREEMAN, JON F., d/b/a J. F. FREEMAN & CoMPANY. CEA 
Docket No. 198. Failure to meet minimum financial 
requirements—Stipulation—Denial of trading priv- 
ileges—Suspension 


FRONTIER COMMODITIES, INC. and EDWIN J. SCHUFFMAN. 
CEA Docket No. 191. Undersegregation of funds— 
Minimum financial requirements—Failure to make re- 
quired financial report—Customers’ accounts—Stipula- 
tion—Cease and desist 


GAMBER, MarRK J. CEA Docket No. 196. Excess speculative 


trades—Incorrect and incomplete records and reports— 
Stipulation—Denial of trading privileges—Suspension 


HENNER, WILLIAM E. CEA Docket No. 181. Consent order 


KoHN, RICHARD D., MARSHALL J. STEIN, THOMAS CURTEAN 
and BRIAN H. McGuire. CEA Docket No. 199. Floor 
broker—Purchases and sales not open and competi- 
tive—Stipulation—Brian H. McGuire—Suspension 


Novak & Novak TRADING Co., INc., JAy A. NovAK and 
IRVING OLSHEVER. CEA Docket No. 186. Minimum 
financial requirements—Accounts and records—Finan- 
cial reports—Stipulation—Denial of trading priv- 
ileges—Suspension 


Romorr, Louis. CEA Docket No. 166. Violation of report- 
ing requirements—Denial of trading privileges for 3 
years—Sanction applicable (except as to hedging 
transactions to corporations of which respondent is a 
part owner 


Romorr, Louis. CEA Docket No. 166. Reconsideration 
denied—Finality of decision—Effective date of denial 
of trading privileges stayed until March 27, 1972 


Stay order—Pending outcome of court appeal 


Romorr, Louis. CEA Docket No. 166. Order on remand— 
Reduction of denial of trading privileges from 3 years 
to one year 





CUMULATIVE LIST OF DECISIONS REPORTED 31 A.D, 
Commodity Exchange Act—Cont. 


\griculture Decisions—Cont. 


SPERLING, MARVIN. CEA Docket No. 177. Misuse of cus- 
tomers’ funds—Denial of trading privileges for 3 


Sy B. Garber & Co., Sy B. Garper, and MicHAEL R. HEM- 
PEL. CEA Docket No. 165. Financial requirements— 
False reports—Denial of trading privileges for 2 years 


Stoor, J. Moroni and M-S CommopitTigs, Inc. CEA Docket 
No. 187. Customers’ funds—Conversion and com- 
mingling of—Undersegregation of—Stipulation—Cease 
and desist as to M-S Commodities—Dismissed as to 
J. Morini Stoof 


WALKER & Co. CEA Docket No. 201. Customers’ funds— 
Undersegregation of — Stipulation — Consent — Cease 
and desist 


GRAIN STANDARDS ACT 
AGRICULTURE DECISIONS 


DISHMON, CARDWELL. GS Docket No. G.S.L. 6. Licensed 
inspector—Duties and responsibilities—Not relieved of 
by reliance on others—Inspection performance—Gross 
negligence—Revocation of license 


LABORATORY ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


CouUNTRY KENNELS, INc. LAWA Docket No. 16. Suspen- 
sion of license for 60 days—Default order 


DusBy, WILLIAM J. LAWA Docket No. 17. Violations of 
record and holding-period requirements—Suspension 
of registration for 90 days—Defauit 


HULL, CorALEA. LAWA Docket No. 14. Consent order— 
Suspension 


JACKSON, Paut. LAWA Docket No. 11. Dismissal—In- 
ability to effect service 


Mituer, Harotp. LAWA Docket No. 18. Dismissal—Un- 
timely demise of respondent 


Nowak, J. J. LAWA Docket No. 15. Cease and desist 
order—Default 





$1 A.D. CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 


AAA MEAT PACKING COMPANY and PHILIP CaAPITANO. P&S 
Docket No. 4466. Packer—Jurisdiction—Failure to pay 
when due—Cease and desist 


AARON, GERALD D. and CARON AARON. P&S Docket No. 
4616. Consent order 


ALAN BEEF Co., Inc. P&S Docket No. 4620. Consent order 


ALEXANDER, RoYAL J. and ALPHA B. ALEXANDER. P&S 
Docket No. 4558. Consent order 


ANDERSON, ALBERT C. P&S Docket No. 4607. Consent order 
ASHFORD, WILLIE. P&S Docket No. 4479. Dismissal 
B & B Livestock, Inc. P&S Docket No. 45838. Consent 


BELMONT LIVESTOCK MARKET, INC. P&S Docket No. 4625. 
Consent order 


BEMIDJI SALES BARN, INc. P&S Docket No. 4696. Consent 


BLUE Hitt LIvesTock Co., INC. v. BLAINE BREWER. P&S 
Docket No. 4470. Dismissal—Settlement 


BoHNE, Britt. P&S Docket No. 4646. Consent order— 
Suspension 


BONANZA MeEats, INc. P&S Docket No. 4683. Consent order 


BoweEN, Bit v. E. H. DRESSMAN. P&S Docket No. 3961. 
Dismissal—On motion of complainant 


Boyp, CLaupy A. P&S Docket No. 4632. Consent order— 
Suspension 


Brooks, R. D., d/b/a PEOPLES StTockyarpDs. P&S Docket 
No. 4641. Consent order 


BRUNKE, WALTER. P&S Docket No. 4600. Dismissal—Re- 
spondent in compliance 


Burcess, Rosco and KENNETH BurGEss. P&S Docket No. 
4611. Bonding requirements—Cease and _ desist— 
Default 


BusHorn, AL W. P&S Docket No. 4514. Insolvency—Sus- 
pension of registration for 30 days and thereafter while 
insolvent—Default 


BRYAN LIVESTOCK COMMISSION COMPANY, INc. P&S Docket 
No. 4568. Consent order 































CUMULATIVE LIST OF DECISIONS REPORTED 
Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


CaINn, GLEN and C & C CATTLE Co., INc. P&S Docket No. 
4680. Consent Order—Suspensi0n .........scccccsssrsssccssssssssresssssscsesees 





CANADIAN COMMISSION COMPANY, a corporation, and ED- 
MOND LEON Dopp, an individual. P&S Docket No. 4655. 
Financial requirements—Failure to meet—Purchase 
price—Failure to pay when due—Insufficient funds 
ae NIUTD sss sissncisnsctinicvescenssicaussessicocsancsannscorkannsseesencisoinnsaes 


CARR PACKING Co., INc. P&S Docket No. 4624. Consent 


Prerrrrrrrrieitt rrr) 


CARRINGTON LIVESTOCK SALES, INC. P&S Docket No. 4561. 
IIA IIE « «sins issih achat anpinladeniiaeliabsdldlasvddiiibiibinuncidilspsibaliibibenstiiianiis 


CARROLL, TOM E., d/b/a ToM CARROLL SHEEP Co. P&S 
eR Be CI I ii isiirctnsnsienscsennectnaseracinicncnestaicrene 





CENTERVILLE LIVESTOCK AUCTION, INc. P&S Docket No. 
4626. Financial and bonding requirements—Failure to 
pay when due—Checks—Shippers’ proceeds—Cease 

Ne cs ING ects ststidrnicioe leis 





CHANDLER LIVESTOCK AUCTION, INC. v. RICHARD CHO- 
QUETTE. P&S Docket No. 4475. Agent of undisclosed 
ace siicciniinticiarsinciteisnatiptadiabanahiaiatiannasubisidiiibsesnerets 


CHARTON, CHARLEY. P&S Docket No. 4621. Consent order.............. 





CLEVE FARM PACKING COMPANY, INC. and SIGBERT J. FREY. 
P&S Docket No. 4579. Packer—Failure to pay when 
due—Cease and desist—Applicability of sanction 
IE: RIS OID sisictinscasatisichcinrianerptiintincinaninntvininnrsiovnsaneres 


CoLUMBUS-MUSCOGEE LIVESTOCK AUCTION, INc. P&S Docket 
No. 4818. False weighing—Suspension  ..........sccscesscssssessereeesees 63 


COLUMBUS-MUSCOGEE LIVESTOCK AUCTION, INc. P&S Docket 
No. 4318. Suspension to be held in abeyance for two 
Serle RNIIIEIE IDEN is cicccssanennsetsnd vib soisen beonimpunvaeranebsneiosasesven 232 


COMMUNITY LIVESTOCK AUCTION Co., INc. P&S Docket No. 
4636. Consent order—Weights—Scales—Scale tickets— 
ION. sicaniisrsniinspinniiaettininininniaoaNienKninninn 1146 


CONSOLIDATED DRESSED BEEF COMPANY. P&S Docket No. 
se ceisler ineapa inside niadiataecedacanbish aes 


Counts, ToMMy. P&S Docket No. 4697. Consent order .........cce00 
CurTIS PACKING Co. P&S Docket No. 4577. Consent order............. . 1600 


Daty MEAT BONING, INC., a Corporation, and RAayMonpD W. 
Day, an Individual. P&S Docket No. 4703. Consent 
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Davis, J. H. P&S Docket No. 4603. Consent order 


DEJoNG, DONALD, d/b/a McNuLtTy CATTLE COMPANY v. 
UNION STOCKYARDS COMPANY OF FARGO, and ROBERT 
DEYOUNG, d/b/a DEYOUNG CATTLE Co. P&S Docket No. 
4476. Negligence of stockyard—Conversion—Damages 


Diui0on LIVESTOCK MARKET v. Don F. StTiRLInc. P&S 
Docket No. 4418. Agent for undisclosed principal 


Dopce City LIVESTOCK COMMISSION Co., INC. v. LEON Dopp 
and VONALEE Dopp, d/b/a Dopp LIVESTOCK COMPANY, 
ReA MortToN and CANADIAN COMMISSION COMPANY. 
P&S Docket No. 4428. Order upon reconsideration..: 


DRAKE, GEORGE. P&S Docket No. 4627. Bonding require- 
ments—Suspension of registration—Default 


DRAKE, GEORGE. P&S Docket No. 4627. Suspension ter- 
minated 


EASTON, CARL. P&S Docket No. 4617. Insolvency—Suspen- 
sion of registration for 14 days and thereafter until 
solvent—Default 


EDZARDS, CLARENCE J. P&S Docket No. 3301. Suspension 
terminated 


ELLioTt, RoBert B. v. V. H. BRANDENBURG, d/b/a COLORADO 
ORDER BUYERS and Rop KAMINGA. P&S Docket No. 
4396. Failure to deliver as contracted—Damages— 
Loss of pasture profit—Interest on monies wrongfully 
used—Order to pay 1021, 1030 


Dismissed as to Kaminga 1021, 1030 


EvANs, KENT R., d/b/a EVANS CATTLE Co. P&S Docket No. 
4609. Financial requirements—Failure to pay—Ac- 
counts and records—Cease and desist—Default 


EVERTS, RICHARD. P&S Docket No. 4612. Consent order 
F. WEBER, INc. P&S Docket No. 4699. Consent order 


FARMERS TRI-CoUNTY AUCTION, INc. P&S Docket No. 4586. 
Consent order 


Ferry Bros., Inc. P&S Docket No. 4638. Consent order 


GAMBLE, MICHAEL. P&S Docket No. 4530. Dismissal—Com- 
pliance 
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GARDEN CiTy SALES Co., INC. v. LEON Dopp and VONALEE 
Dopp, d/b/a Dopp Livestock Co.; REA MorTON, and 
CANADIAN COMMISSION Co. P&S Docket No. 4433. 
Order on reconsideration—Reinstatement of prior deci- 
sion and order 


GIANT MeEaT Co., INc. P&S Docket No. 4684. Consent 


GIBBON PACKING, INC. v. FISHER & Co., and ROBERT JESSUP. 
P&S Docket No. 4437. Failure to deliver—Buyer not 
indebted as alleged successor—Damages 


GILEs Lowery Strockyarps, INc. F&S Docket No. 4657. 
Consent order 


GISTINGER, CARL, JESSE GISTINGER and W. F. LAWHORN. 
P&S Docket No. 4569. Consent order 


GONZALES, FELIPE G. v. JAcK D. HUNT and Betty T. Hunt, 
d/b/a Hunt CatTtteE Co. P&S Docket No. 4388. 
Agent—Insufficient evidence—Dismissal 


GORDEN, BoB, d/b/a BoB GORDEN LIVESTOCK AUCTION. P&S 
Docket No. 4610. Consent order 


GRANT City LivestocK Market, INc. P&S Docket No. 
4644. Consent order 


GRAZIANE, CARL N. P&S Docket No. 4563. Consent order 


GREAT MARKWESTERN PACKING Co. P&S Docket No. 4651. 
Consent order 


GREAT WESTERN PACKING Co. OF NEBRASKA and IRVING 
ROSENTHAL. P&S Docket No. 4623. Consent order 


GREEN, FRED R., and CHARLOTTE GREEN, d/b/a ELDON HoG 
MARKET. P&S Docket No. 4613. Consent order 


HENDRICKSON, Rex E., d/b/a Bitter Roor LIvEsTocK Mar- 
KET v. DoN F. STIRLING. P&S Docket No. 4419. 
Agent for undisclosed principal 


HENDRICKSON, Rex E., d/b/a BitTeR Root Livestock Mar- 
KET v. DON F. STIRLING. P&S Docket No. 4419. 
Amendment of prior order as to amount of reparation 
and date of interest accrual 


HIGHMORE LIVESTOCK EXCHANGE. P&S Docket No. 4543. 
Consent order 


HINEs, ToMMY. P&S Docket No. 4551. Consent order 
Hogs, Inc. P&S Docket No. 4582. Consent order 
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HoME BASE AUCTION MARKET, INC. P&S Docket No. 4599. 
Consent order 


HuGo SALES CoMMISSION, INc. P&S Docket No. 4532. Con- 
sent order 


IDABEL LIVESTOCK COMMISSION Co., INc. P&S Docket No. 
4595. Consent order 


JARVIES MEAT PACKING Co., INc. P&S Docket No. 4590. 
Consent order 


J. W. M., INc., d/b/a FaRIBAULT LIvEsTocK SALES. P&S 
Docket No. 4648. Consent order 


KALISPEL LIVESTOCK AUCTION Co. v. Don F. StTiRLiInc. P&S 
Docket No. 4417. Agent for undisclosed principal 


KEATHLEY, JOHN, MARY KEATHLEY and MARVIN KEATHLEY, 
d/b/a Katy-K Meat Packers. P&S Docket No. 4591. 
Packer—Cease and desist—Default 


KEELING, A. L. P&S Docket No. 4589. Consent order 


KLEIN, JACK v. Ray E. Switzer and GrorGE BEESON, d/b/a 
SWITZER-BEESON Co., and W. W. CRowL, and JULIUS 
Spory, d/b/a MAPLETON Livestock AucTION Co. P&S 
Docket No. 4513. Dismissal—On motion of complainant 


Koza, CHARLES. P&S Docket No. 4574. Consent order 


LANDY PACKING Co. P&S Docket No. 4701. Consent order 


LIVINGSTON, RoBeRT L. P&S Docket No. 4606. Failure to 
pay when due—Cease and desist—Default 


LoeB & GOTTFRIED, INC. and RoBErT Logs. P&S Docket No. 
4481. Sanction against corporation officer—Re Robert 
Loeb—Failure to pay when due—Cease and desist 


LOWERY, WAYNE L. v. KEN PopoLak. P&S Docket No. 4639. 
Default order 


LYNCH, HuGH J., and THoMAS H. Lyncw. P&S Docket No. 
4557. Consent order re Thomas H. Lynch—Dismissal 
of complaint re Hugh J. Lynch 


McCa.Les, Gary. P&S Docket No. 4552. Consent order 


McMILLAN, CHARLES H. P&S Docket No. 4413. Suspension 
of registration for 15 days and thereafter while in- 
solvent 


MADRIGALE, FRANK. P&S Docket No. 4668. Insufficient 
funds checks and drafts—Failure to pay when due— 
Cease and desist 
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MAGNER LIVESTOCK COMPANY. P&S Docket No. 4571. Con- 
sent order 


MEZUREK, CARL STANLEY. P&S Docket No. 4531. Consent 


MILLER, CARL NEwTon. P&S Docket No. 4601. Consent 


MITCHEL, JOHN B. P&S Docket No. 4542. Market agency— 
Suspension of registration for 30 days and while in- 
solvent—Default 


MOELLER, MAx. P&S Docket No. 4677. Consent order 


MONTGOMERY CouNTy AucTIOoN, INc. P&S Docket No. 
4604. Consent order 


Mostey, L. A., d/b/a M & S Livestock Co. P&S Docket 
No. 4587. Consent order 


NASHVILLE UNION Stock Yarps, INc. P&S Docket No. 
291. Continuation of rates and charges 


NASHVILLE UNION STocKYARDs, INC. P&S Docket No. 291. 
Modification of rates and charges 


NEWTON, GLEN. P&S Docket No. 4553. Consent order 


ORNER, LAVoy, d/b/a BLACKHAWK FEEDER PiG Co. P&S 
Docket No. 3821. Suspension terminated 


PALEN, JIM, d/b/a BuRLEY LIVESTOCK COMMISSION COM- 
PANY. P&S Docket No. 4635. Consent order 


PARKER, C. C., LINOEL LEWIS and CurTIs E. PARKER. P&S 
Docket No. 4649. Consent order 


PERRY LIVESTOCK EXCHANGE, INC. v. E. H. DRESSMAN. P&S 
Docket No. 3972. Dismissal—On motion of complainant 


PESTORICH, JOHN, and HENRY RotH. P&S Docket No. 4578. 
Consent order 


PoINT PLEASANT LIVESTOCK Co., INC. v. ROBERT C. CARTE 
et al. P&S Docket No. 4495. JacKSON COUNTY LIVE- 
STOCK MARKET, INC. v. ROBERT C. CARTE et al. P&S 
Docket No. 4498. Dismissal as to one respondent. On 
motion of complainants 


PoLLocK, MILTON R. P&S Docket No. 4562. Bonding re- 
quirements—Cease and desist—Default 


Poovey, NOLAN E., Jr. P&S Docket No. 4548. Suspension 
of registration while insolvent—Default 
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POWELL, WILLIAM T. P&S Docket No. 4549. Consent cease 
and desist order—Suspension of registration for 30 
days and thereafter while insolvent 


RENFRO, ELMER, and CHARLIE RENFRO. P&S Docket No. 
4573. Consent order 


ReuscHER, A. C. P&S Docket No. 4652. Bonding require- 
ments—Cease and desist 


RoBBINS, JAMES. P&S Docket No. 4593. Consent order 


RoBEL BEEF PACKERS, INc. P&S Docket No. 4528. Packer— 
Payment of money to induce sales—Brokerage absent 
services—Cease and desist—Default 


RoBerTs, R. E. P&S Docket No. 4602. Consent order 


RoBerTs, R. E., d/b/a FARMERS AND RANCHERS LIVESTOCK 
CoMMISSION Co. P&S Docket No. 4634. Market 
agency—Financial requirements—Checks—Suspension 


RocerR, COLUMBUS PAUL, and Betty CrosBy Rocers d/b/a 
LAGRANGE STOCKYARDS. P&S Docket No. 4314. Ship- 
pers proceeds—Deposits to be made promptly—Conflict 
of interest—Accounitng—Cease and desist—Dismisal 
of false weighing charges 


St. PauL UNION StockyarDs. P&S Docket No. 1211. Con- 
tinuation of rates and charges 


St. PauL UNION StockyarDs. P&S Docket No. 1211. Con- 
tinuation and rates and charges 


St. PAUL UNION StTockyarDs. P&S Docket No. 1211. Modi- 
fication of rates and charges 


SAGEMAN, FRANK v. CENTRAL MONTANA AUCTION. P&S 
Docket No. 4321. Damages—Burden of proof—Failure 
to sustain—Dismissal 


SALTER, MorRIS, d/b/a DEPENDABLE MEAT PACKING CoM- 
PANY. P&S Docket No. 4667. Consent order 


SALZER, IRVIN, d/b/a TIMBER LAKE LIVESTOCK AUCTION. 
P&S Docket No. 4710. Consent order 


SCHENKEL, Rupy. P&S Docket No. 4707. Consent order 


SEAGO, JOHN. P&S Docket No. 4669. Consent order—Dealer 
operating as market agency without bond—Suspension 


SEALY, T. E. P&S Docket No. 4596. Dealer—Operating 
eut bond—Suspension 
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SEGRIST, WARREN. P&S Docket No. 4565. Bond—Suspen- 


sion—Default 


SHELBY STOCKYARD Co., INC. v. DON F. STmLInG. P&S 
Docket No. 4422. Agent of undisclosed principal 


SHORES, WALTER v. E. H. DRESSMAN. P&S Docket No. 3962. 
Dismissal—On motion of complainant 


SKLAR, ADOLF. P&S Docket No. 4605. Dealer and market 
agency—Failure to pay—Insufficient funds drafts— 
Accounts and records 


SMITH, LucERN. P&S Docket No. 4541. Bonding require- 
ments—Cease and desist—Default 


STEWART, E. W. P&S Docket No. 4567. Consent order 


SUNBURST CATTLE Co. v. JERRY GOODWIN and PRODUCERS 
LIVESTOCK MARKETING ASSOCIATION. P&S Docket No. 
4640. Dismissal—Withdrawal of complaint 


TANNEHILL AND DEYOUNG, INC. P&S Docket No. 4670. 
Packer—Consent order 


TaTE, R. L. P&S Docket No. 4589. Consent order 


TaTE, A. A., d/b/a BRECKENRIDGE LIVESTOCK EXCHANGE. 
P&S Docket No. 4598. Consent order 


TATE, JERRY. P&S Docket No. 4648. Consent order 
TATE, JENNINGS. P&S Docket No. 4507. Consent order 


TIEMAN, Epwarp. P&S Docket No. 4633. Consent order 
TIPPETT, RicSHARD J. P&S Docket No. 4679. Consent 


TRACE, PETER, d/b/a PETER TRACE STOCKYARDS. P&S Docket 
No. 4570. Consent order 


TRENTON Livestock, INc. P&S Docket No. 4540. Consent 


TRIMBACH, WILLIAM. P&S Docket No. 4670. Consent order 
VALLEY STOCKYARDS, INc. P&S Docket No. 4581. Consent 


VAN ALSTINE PACKING Co., INc. P&S Docket No. 4656. 
Consent order 


VANCE, Dewey, and J. W. Graves d/b/a VANCE & GRAVES 
v. WILLIAM O. GOODWIN, and STOCKMAN’sS LIVESTOCK 
COMMISSION COMPANY, INC. P&S Docket No. 4349. 
Liability of principal for costs incurred by agent 
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VANCE, DEWEY, and J. W. GRAVES d/b/a VANCE & GRAVES 
v. WILLIAM O. GOODWIN, and STOCKMAN’S LIVESTOCK 
COMMISSION COMPANY, INc. P&S Docket No. 4349. 
Stay order 


VANCE, DEWEY, and J. W. GRAVES d/b/a VANCE & GRAVES 
v. WILLIAM O. GOODWIN, and STOCKMAN’S LIVESTOCK 
COMMISSION COMPANY, INc. P&S Docket No. 4349. 
Amendment of prior order as to amount of reparation 
and date of interest accrual 


VARAH, KENNETH H. and Larry WING d/b/a LIBERAL 
SALES Co. v. LEON Dopp and VONALEE Dopp d/b/a 
Dopp LIvEsTocKk Co., and CANADIAN COMMISSION Co. 
P&S Docket No. 4432. Corporation not liable for debts 

of salaried employee 


WAITE, RALPH. P&S Docket No. 4622. Consent order 


WarpD, CECIL d/b/a GAINESVILLE LIVESTOCK AUCTION v. 
ALLEN SEALE and T. C. and T. A. MARSHALL d/b/a 
MARSHALL CATTLE Co. P&S Docket No. 4408. Order 
upon reconsideration—Agent—Disclosed principal— 
Reinstatement of prior order 


WELLS, SAM, JR., d/b/a BRAZORIA COUNTY LIVESTOCK BARN. 
P&S Docket No. 4645. Market agency—Surety bond— 
Failure to maintain—Suspension 


Waite, Terry R. d/b/a WHITE AUCTION CoMPANY. P&S 
Docket No. 4631. Consent order 


WHITE LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
4608. Consent order 


WHITEVILLE LIvesTocK AUCTION, INC. and KENNETH 
TYRONE COLEMAN. P&S Docket No. 4511. Unfair and 
deceptive practices—Weights—Suspension 


WIESEL, Jacos. P&S Docket No. 4491. Failure to pay when 
due—Cease and desist 


WILLIARD, VANCE K. P&S Docket No. 4503. Consent order 
WuuiaMs, R. G. P&S Docket No. 4592. Consent order 


WILSON, FRANKIE. P&S Docket No. 4685. Consent order— 
Suspension 


WINTER LIVESTOCK COMMISSION Co. P&S Docket No. 3897. 
Dismissal—On motion of complainant 


WISE, OLAN and D. J. DEAN. P&S Docket No. 4647. Con- 
sent order—Suspension 
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WRIGHT, BoB, and ROLAND PoE, d/b/a HAMILTON COMMIS- 
SION Co. P&S Docket No. 4594. Consent order 


WRIGHT, BoB Britt CHRISTIAN et al., d/b/a HicE CoMMIS- 
SION Co. P&S Docket No. 4597. Consent order 


WurM, JoHN D. P&S Docket No. 4659. Consent order— 
Suspension 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


A. Dupa & Sons, Inc. v. GRIFFIN PRopUCE Co. PACA 
Docket No. 2-2503. Default 


A. Levy & J. ZENTNER Co. v. SALISCH PRODUCE Co., INC. 
and/or THE BoHAcK Corp. PACA Docket No. 2-2134. 
Rejection without reasonable cause 


A. J. STALLONE & Co. v. UNITED BROS. WHOLESALE PRO- 
DUCE, ALAMIN WHOLESALE PRODUCE Co., and UNITED 
BROTHERS AND ALAMIN BROTHERS. PACA Docket No. 
2-2505. Default 


A. J. WEINSTEIN & Co., INc. PACA Docket No. 2-2622. 
Purchase price—Brokerage—Failure to pay promptly 
and in full—Publication of facts 


ABBATTI PropuUcE, INC. v. QUALITY PRopUCE Co. PACA 
Docket No. 2-2700. Default 


AcE TOMATO COMPANY, INC. v. Dav SEMMAN. PACA 
Docket No. 2-2341. Dismissal—Settlement 


ADAM, WALTER B. v. JACK PERNA PrRoDUCE, INC. 
Docket No. 2-1771. Payment to improper party 


ADAM, WALTER B. v. JOE PHILLIPS, Inc. PACA Docket No. 
2-1829. F.o.b. rolling car sale—Contract destination— 
Diversion—Warranty of suitable shipping condition— 
Breach of—Burden of proof—Warranty not applicable 
beyond contract destination—Liability—Reparation 

AGRO Resources, Inc. PACA Docket No. 2-2622. Purchase 
price—Brokerage—Failure to pay promptly and in 
full—Publication of facts 

ALEXANDER MARKETING Co. v. Mary R. Simpson. PACA 
Docket No. 2-2632. Default 

ALLIED PRopUCE DISTRIBUTORS, INC. v. RHODESDALE Foop 


Propuce, Inc. PACA Docket No. 2-2244. Breach of 
size specifications 
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AMERICAN Fruit Purveyors, Inc. PACA Docket No. 
2-1574. Dismissal of complainant’s petition for recon- 
sideration 


ANnpDRUS & RoBERTS PRODUCE Co. v. SUNSET PACKING Co. OF 
OrEGON. PACA Docket No. 2-2085. Suitability for 
freezing 


ANTHONY ABBATE FRUIT DISTRIBUTORS v. GIANUKOS-MAN- 
DOLINI Co. PACA Docket No. 2-1804. Abnormal trans- 
portation service and conditions—Rejection without 


ANTHONY ABBATE FRUIT DISTRIBUTORS v. GIANUKOS-MAN- 
DOLINI Co. PACA Docket No. 2-2578. F.o.b. transac- 
tion—Breach of warranty as to grade—Burden of 
proof—Failure to sustain—Suitable shipping condi- 
tion—Breach of warranty of—Burden of proof— 
Failure to sustain—Reparation 


APACHE DISTRIBUTORS v. QUALITY PRopUCE Co. PACA 
Docket No. 2-2691. Default 


APACHE DISTRIBUTORS v. MIDLAND PRODUCE COMPANY. 
PACA Docket No. 2-2667. Default 


APACHE DISTRIBUTORS v. OKIE BROKERAGE Co. 
Docket No. 2-2779. Default 


APPLELAND ORCHARDS v. JORDAN PRODUCE Co. 
Docket No. 2-2459. Default 


ARNOLD J. Ropin, INC. v. THEODORE SPAGNUOLO. PACA 
Docket No. 2-2458. Default 


ATLANTIC CoUNTY SALES COMPANY, INC. v. SHIRO PRODUCE 
Co. PACA Docket No. 2-2485. Dismissal—Settle- 
ment of claims 


AUSTIN WHIGHAM PRODUCE v. OPAL SuTToN. PACA Docket 
No. 2-2676. Default 


B. & K. Propuce Co., INc. v. BASmL BAGWELL. PACA Docket 
No. 2-2591. Default 


B & L Propuce or ARIZONA, INC. v. L & M VEGETABLE DIs- 
TRIBUTORS. PACA Docket No. 2-2786. Default 


B & L Propuce or Arizona, INc. v. CONSOLIDATED PRODUCE 
Co. PACA Docket No. 2-2411. Dismissal—Settlement 
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BABENDURE PRODUCE Co., INC., d/b/a SOUTHWESTERN FRESH 
Kut Division v. MARKET PRE-PAK, INc. PACA Docket 
No. 2-2599. Default 


BARKLEY Co. oF ARIZONA v. IFsco, INc. PACA Docket No. 
2-2214. Freezing injury—Damages 


BARKLEY Co. oF ARIZONA v. Irsco, INc. PACA Docket No. 
2-2220. Freezing injury—Damages 


BARKLEY Co. OF ARIZONA v. ZEPEDA, ESPARZA & LOPEZ Co. 
OF DALLAS and ZEPEDA, ESPARZA AND LOPEZ FARMS. 
PACA Docket No. 2-1889. F.o.b. terms—Liability 


BARKLEY COMPANY OF ARIZONA v. C & F Propuce Co., INc. 
PACA Docket No. 2-2690. Default 


BELSON, JOE v. MicHAEL A. Orivivo. PACA Docket No. 
2604. Default 


BENNETT-MouNT Potato Co., INC. v. JOHNNIE’S PRO- 
DUCE & PoPrpcoRN SUPPLIES Co. PACA Docket No. 
2-2350. Accounting—Gross sales price—Dumping— 
Liability for potatoes dumped—Reparation 


BENNY MANDELL PRODUCE, INC. v. TRI-STATE PoTATo DIs- 
TRIBUTORS, INc. PACA Docket No. 2-2608. Default 


Berry, Henry J. v. H & P Propuce. PACA Docket No. 
2-2163.. Reparation order 


Best Pak Potato Co., INc. v. Louis M. PALOMO WHOLE- 
SALE PropuceE. PACA Docket No. 2-2416. Order for 
undisputed amount 


Best Pak Potato Co., INC. v. THE HAMILTON COMPANY. 
PACA Docket No. 2-2369. Reopening after default 


BEsT Pak Potato Co., INC. v. THE HAMILTON COMPANY. 
PACA Docket No. 2-2369. Dismissal—Settlement 


Best Pak Potato Co., INC. v. JACOBSON PrRopUcE, INC. 
PACA Docket No. 2-2457. Dismissal—Settlement 


BIANCHI & Sons v. MICHAEL KopisH & Co., INc. PACA 
Docket No. 2-2469. Default 


BIEDERMAN & GERSHON FruiIT & PRODUCE Co. v. LUST 
Farms, Inc. PACA Docket No. 2-1834. Time of har- 
vesting—Deterioration—Damages 


BIEDERMAN & GERSHON Fruit & PropucE Co. v. Lust 
Farms, Inc. PACA Docket No. 2-1834. Prior order 
amended as to statement in Conclusions 





31 A.D. CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


Birt BorRcHARDT Co. v. AGrRo Resources, Inc. PACA 
Docket No. 2-2384. Default 


BoBcAaT PRODUCE Co. v. A-G PropucE. PACA Docket No. 
2-2635. Default 


BONANZA PRODUCE, INC. v. NATIONAL TRADING Corp. PACA 
Docket No. 2-2695. Default 


BOoNITA PACKING Co. v. H & P Propuce, INc. PACA Docket 
No. 2-2546. Default 


BREWSTER MUTUAL GROWERS ASSN. v. MISSION PAK INDUS- 
TRIES, INc. PACA Docket No. 2-2077. Default 


BRITISH WEST INDIES PropUCE, INC. v. ORVECA INTERNA- 
TIONAL Foops, Inc. PACA Docket No. 2-2603. Default 


BRUCE CHURCH, INC. v. LEONARD O’DAY COMPANY. PACA 
Docket No. 2-2077. Adjustments—Failure of buyer to 
disclose that inspection covered only small portions of 


BURDINE, ROBERT E., d/b/a WOLCOTT VALLEY FarMs. PACA 
Docket No. 2-2312. Failure to pay—Publication of 
facts—Default 


BURRELL, TERRY J., d/b/a STILLMAN Fruit Co. 
Docket No. 2-2473. Consent order 


ByrpD PRODUCE Co. v. ALBANY PUBLIC MARKETS, INc. PACA 
Docket No. 2-2240. Rejection—Damages 


C. L. ROBINSON CORPORATION v. B. L. DrauGHON. PACA 
Docket No. 2-2619. Default 


CAL FRUIT v. TREE FRESH, INc. PACA Docket Consign- 
ment—Liability for freight charges 


CALIFORNIA POTATO GROWERS v. SIDNEY NEWMAN & Co., 
Inc. PACA Docket No. 2-2511. Default 


CANAM, ERVIN G. v. RICHARD WELLER. PACA Docket No. 
2-2559. Obligation to pick up for transport—Breach of 
contract—Damages—Reparation 


CARSON, ALVIN v. TASTY SNACKS, INc. PACA Docket No. 
2-2662. Default 


CASCADIAN FRUIT SHIPPERS, INC. v. Pat GrorGE & Co. 
PACA Docket No. 2-2428. Default 


CasEY WoopwyYk, INc. v. ALBANESE FarRMs. PACA Docket 
No. 2-1569. Rejection without reasonable cause 
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CASTELLINI Co., THE v. FANCY PACK PRE-PAK Co. PACA 
Docket No. 2-2437. Default 


CHARLES WETEGROVE Co., INC. v. SOUTHERN PRODUCE CORP. 
PACA Docket No. 2-2710. Default 


CHARLES OATES PRODUCE v. ALL-STATE PRODUCE INC., t/a 
City PropucE CoMPANY. PACA Docket No. 2-2673. 
Default 


CHIQUITA BRANDS, INC. v. SAM PERCONTE & Sons, INc. 
PACA Docket No. 2-2561. Default 


CHIQUITA BRANDS, INC. v. PASCUALE J. Corso. PACA 
Docket No. 2-2602. Default 


CHIQUITA BRANDS, INC. v. SAM PERCONTE & Sons, INC. 
PACA Docket No. 2-2561. Order denying motion to 
reopen after default 


Curisty Crops, INC. v. THE WESTERN BAKERS SUPPLY Co. 
PACA Docket No. 2-2609. Default 


CLYDE’s PropucE, INc. v. ALL-STATE PropUCE, INC., t/a 
Crry PropuceE ComMpaANy. PACA Docket No. 2-2618. 
Default 


CoAST MARKETING Co. v. WORLD WIDE PRODUCE Co., INC. 
PACA Docket No. 2-1949. Dismissal of petition for 
reconsideration 


COLLINS Bros. PRopUCE v. BoB MArRLow. PACA Docket No. 
2-2545. Default 


CONWAY PrRopUCE, INC. v. MARTIN’S PropUCE Co. PACA 
Docket No. 2-2301. Order for reparation 


Cook Propucg, Inc. v. SHIPPERS SERVICE Co., INc. PACA 
Docket No. 2-2582. Default 


CRANE DISTRIBUTING COMPANY v. SANTA BARBARA PRODUCE. 
PACA Docket No. 2-2613. Default 


CANE DISTRIBUTING COMPANY v. ANTHONY ABBATE FRUIT 
DIistTripuTorS. PACA Docket No. 2-2141. Breach of 
contract—Burden of proof—Liability 


CROWN ORCHARD COMPANY v. VALLEY VIEW MARKETS, INC. 
PACA Docket No. 2-2500. Admission of liability 


CupMoRE & HorToN v. HEREFORD GROWERS & SHIPPERS, 
Inc. PACA Docket No. 2-2626. Default 
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CUMPIAN, RoGER v. HENRY T. TREVINO, III. PACA Docket 
No. 2-2435. Default 


CuRTIN, THOMAS A. v. THE ZEITER Foop Corp. PACA 
Docket No. 2-2216. Time of delivery—Wrongful re- 
jection—Damages 


CURTIN, THOMAS A. v. COLUMBUS COMMISSARY Co., INC. 
PACA Docket No. 2-2399. Commercial value—Dump- 
ing absent certificate—Liability 


CUSUMANO Bros. Co., INc. v. Tom LOMBARDO. 
Docket No. 2-2352. Admission of liability 


D. C. WALLACE PACKING Co. v. N & J Propuce Co., INc. 
PACA Docket No. 2-2782. Order for reparation 


DAN STOREY, INC. v. ODESSA SPECIALTY Foops INC., a/t/a 
Giora SPECIALTY Foops. PACA Docket No. 2-2588. 
Default 


DAN SToREY, INc v. OpESSA SPECIALTY Foops, INc., a/t/a 
Gro1A SPECIALTY Foops. PACA Docket No. 2-2588. 
Order amending prior order as to amount of reparation 
awarded 


DE BRUYN PRODUCE Co. v. WEST SIDE PropucE Co. PACA 
Docket No. 2-2520. Default 


DeEVITA Fruit Co. PACA Docket No. 2-2204. Revocation 
of license for failure to pay—Default order—Denial of 
reopening and oral argument requested by former offi- 
cer of corporate respondent 


Stay order—Petition for reconsideration filed re colla- 
teral consequences 


DeVitTa Fruit Company. PACA Docket No. 2-2204. Stay 
order vacated—Reconsideration denied 


DeViTa Fruit Company. PACA Docket No. 2-2204. Stay 
order—Pending outcome of court appeal by former cor- 
porate officer, in Quinn v. Butz, re collateral conse- 
quences 


DEAN Foster & Sons v. Hart FROZEN Fruit, INc. and/or 
VLADIC RECEIVING STATION. PACA Docket No. 2-2188. 
Dismissal—Interstate commerce not established 


DEBES, ABRAHAM v. PALOMO PRODUCE & TRUCKING CorR- 
PORATION. PACA Docket No. 2-2729. Default 
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DECON PropucE Co., INc. v. Roy LEE SMITH AND Roy LEE 
SmitH Propuce, INc. PACA Docket No. 2-2449. Dis- 
missal 


DECON PRODUCE COMPANY, INC. v. GARDNER Bros. PACA 
Docket Nos. 2-1818, 2-1978 and 2-1979. Joint venture— 
Proceeds of sale—Advanced funds—Nondelivery of 
produce—Failure to return advanced funds—Repara- 


Counterclaims — Joint venture— Termination of — 
Claims to profits and salary—Denial of—Offset against 
total amount owed 


DELL’s PoTaTo Co. v. C & F PropucE Co., INC. 
Docket No. 2-2542. Default 


DicK BARRETT PRODUCE, INC. v. SIMEONE Bros. POTATO Co., 
Inc. PACA Docket No. 2-2507. Default 


DIMARE BROTHERS, INC., OF CALIFORNIA v. ABOOD DISTRIB- 
UTORS CORPORATION. PACA Docket No. 2-2260. Claimed 
adjustment—Burden of proof—Gassing services— 
Jurisdiction 


Don BONANNO CITRUS COMPANY v. FOUNTAIN OF HEALTH, 
Inc. PACA Docket No. 2-2637. Default 


Dovuctas, S. L. v. ANTHONY ABBATE FRUIT DISTRIBUTORS. 
PACA Docket No. 2-2558. Dismissal—Settlement 


DUMONT PACKING COMPANY v. ALBERT URSINI. PACA 
Decket No. 2-2300. F.o.b. sale in transit—Suitable 
shipping condition—Breach of warranty of—Damages 


E. ARMATA, INC. v. STEVE CopuLos. PACA Docket No. 
2-2442. Default 


E. A. BROWN TOMATOES, INC, v. R. F. OLIVER & Sons, INc. 
PACA Docket No. 2758. Default 


E. C. REINAUER & Sons, INc. v. SIMEONE Bros. Potato Co., 
Inc. PACA Docket No. 2-2508. Default 


E. E. O’MALLEY COMPANY v. SUNSET PACKING Co. OF ORE- 
GON. PACA Docket No. 2-2380. Brokerage—Unpaid 
balance—Confirmations of sale—Terms and condi- 
tions—Liability 


EASTERN OREGON FARMING Co. v. TASTY SNACKS, INC. 
PACA Docket No. 2-2471. Dismissal—On motion of 
complainant 
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EASTERN POTATO DEALERS OF MAINE, INc. PACA Docket 
No. 2-2497. Misrepresentation of grade—Suspension 


EATON Fruit Co., INc. v. S. H. BECKER COMPANY. PACA 
Docket No. 2-2263. Contract—Lettuce—Gross weight 
when shipped—Resale constituting acceptance—Liabil- 
ity Counterclaim—Breach of waranty—Sales value— 
Resale price—Damages—Liability 


ECONOMY PRODUCE COMPANY v. REMINGTON PRODUCE, INC. 
PACA Docket No. 2-2365. Breach of contract—Non- 
delivery—Damages—Liability 


EDMONDS FarMs v. Tasty SNAcks, INc. PACA Docket 
No. 2-2661. Default 


EXxPorRT-MEX DISTRIBUTORS, INC. v. NATIONAL TRADING 
Corp. PACA Docket No. 2-2696. Default 


Export-Mex DIsTRiBuToRS, INC. v. FIDALGO DISTRIBUTING. 
PACA Docket No. 2-2752. Default 


F. H. HoGue Propuce Co. v. C & F Propuce Co., INc. 
PACA Docket No. 2-2565. Default 


F. H. HoGue Propuce Co. v. Dixre BROKERAGE Co. PACA 
Docket No. 2-2110. Dismissal—Improper party re- 
spondent 


F,. H. Hocus Propuce Co. v. W. F. WILLIAMS COMPANY. 
PACA Docket No. 2-2551. Lettuce—Gross weight per 
carton—Grade—Breach of contract—Burden of proof— 
Failure to sustain—Liability—Reparation 


F & M Propuce DISTRIBUTING, INC. v. WM. TURINO Co., INC. 
PACA Docket No. 2-2564. F.o.b. transaction—Suitable 
shipping condition—Breach of warranty of—Damages 
Reparation 


FARMERS EXCHANGE COMPANY v. AMIGO Foops CORPORA- 
TION. PACA Docket No. 2-2790. Default 


FiLoyp Witcox & Sons, INc. v. THE HAMILTON Co. PACA 
Docket No. 2-2368. Reopening after default—Granted 


FOREMOST TOMATO Co., INC. v. SIDNEY SANDLER, INC. 
PACA Docket No. 2-2376. Purchase price—Failure 


FRANK DONIA Co. v. SIMEONE Bros. Potato Co., INc. 
PACA Docket No. 2-2509. Default 
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FRESHPICT Foops, INc. v. Ep MAYBERRY Co., INc. PACA 
Docket No. 2-2447. Broker—Authority of—Evidence of 
record—Dismissal 


FrREsHPIcT Foops, INc. v. NEIMAN Bros. PACA Docket No. 
2-2571. Default 


FRESHPICT Foops, INC. v. OVERSEAS INTERNATIONAL FRT. 
CORPORATION. PACA Docket No. 2-2724. Default 


FRESHPICT Foops, INc. v. Rocky Propuce, INc. and/or 
BoNANZA DzIstTriBuTOoRS, INc. PACA Docket No. 
2-2379. Contract—Protection against market decline— 
Contract price—Rejection without reasonable cause— 
Resale without damages—Dismissal—Counterclaim— 
Brokerage—Liability for 


FRESHPICT Foops, INc. v. SAM CATANZARO COMPANY. 
PACA Docket No. 2-2423. Breach of contract— 
Brand—Substitution of unauthorized—Damage un- 
proven—Reparation 


Fruit BASKET PACKING COMPANY v. JOE PHILLIPS, INC. 
and/or WALTER B. ADAM. PACA Docket No. 2-1828. 
Dismissal and Interim Order 


Fruit BASKET PACKING COMPANY v. JOE PHILLIPS, INC. 
and/or WALTER B. ADAM. PACA Docket No. 2-1828. 
Order for reparation 


Fruit DISTRIBUTING Corp. v. JACK CARL Co., INc. PACA 
Docket No. 2-2298. Dismissal—On motion of parties 


G & S Propuce Company, Inc. v. L. R. Morris PRODUCE 
EXCHANGE. PACA Docket No. 2-2364. F.o.b. rolling 
car sale—Recission of contract—Burden of proof—Re- 
jection without reasonable cause—U.C.C. § 2-706— 
Reduction by complainant 


GARDEN CiTy Foops, INc. v. Eapy & Associates. PACA 
Docket No. 2-2579. Breach of contract—Replacement 
purchases—Damages—Recovery of—Reparation ..........sssesssees 1431 


GARDEN STATE Farms, INc. v. STANLEY J. BLUMBERG. 
PACA Docket No. 2-2481. Default 


GEM STATE SALES, INC. v. ANDERSON PRODUCE COMPANY. 
PACA Docket No. 2-2633. Dismissal—Settlement 


GEM STATE SALES, INc. v. B. A. “AL” GARDNER. PACA 
Docket No. 2-2436. Default 
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GEORGE ARAKELIAN FARMS, INC. v. LEONARD O’Day Com- 
PANY and/or O-K Distrisutors. PACA Docket No. 
2-2221. Purchases—By person appearing as agent— 
Permission by principal—Estoppel—Liability—Repa- 
TO sctdcnnsirmnninmnarmaddadiamdanminadalamaiauiile eons 


GEORGE DISLAURIERS, INC. v. BIANCO FRUIT CORPORATION. 
PACA Docket No. 2-2649. Default 


GILFENBAIN Bros. Co. v. PETRUZZELLI Bros., INc. PACA 
Docket No. 2-2548. Dismissal—Settlement 


GIRAZIAN Fruit Co., INc. v. JOSEPH NOTARIANNI & Co. 
PACA Docket No. 2-2502. Dismissal—On motion of 
complainant 


GONZALES PACKING Co. v. CERRUTO Bros. PACA Docket 
No. 2-2506. Dismissal 


GONZALES PACKING COMPANY v. SHIPPER’S SERVICE Co., 
Inc. PACA Pocket No. 2-2694. Default 


GoopRIcH, RicHarp A. PACA Docket No. 2-2621. Failure 
to pay—Revocation of license—Consent 


GREAT LAKES PRODUCE Co., INC. v. FELIX PAGES AND Co. 
PACA Docket No. 2-2522. Default 


GREAT LAKES PRODUCE COMPANY, INC. v. JOHNNIE’S PRO- 
DUCE & PoPCORN SUPPLIES Co. PACA Docket No. 
2-2279. Invoice prices—Failure to pay—Liability— 
Breach of contract—Grade and condition—Unmer- 
chantable lot—Failure to pay for justifiable 


Counterclaim dismissed 


GREEN GROVE MARKETS, INC. v. Roy KeitH. PACA Docket 
No. 2-2615. Default 


GREEN VALLEY PRODUCE Co-OP v. PALOMO PRODUCE & 
TRUCKING Corp. PACA Docket No. 2-2616. Default 


GRIDLEY, MAXON AND Co. v. ZEIENSTEIN Bros. PACA 
Docket No. 2-2026. Stay order 

GRIDLEY, MAXON AND Co, v. ZEIDENSTEIN Bros. PACA No. 
2-2026. Stay order vacated 


GRIFFIN-HOLDER Co. v. SIMEONE Bros. Potato Co., INc. 
PACA Docket No. 2-2467. Default 


GROWERS EXCHANGE, INC. v. CHARLES P. SWEENEY Co. 
PACA Docket No. 2-2311. Good delivery standard— 
Lettuce—Burden of proof—Liability 
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GROWERS EXCHANGE, INC. v. S & F Foops Co. PACA No. 
2-2439. Default 


GROWERS MARKETING SERVICE, INC. v. N & J PRODUCE Co., 
Inc. PACA Docket No. 2-2781. Order for reparation 


GULFTEX BANANA Co., INC. v. CORPUS CHRISTI BANANA Co. 
PACA Docket No. 2-2272. Breach of contract—Bur- 
den of proof—Failure to sustain—Liability 


Gus Mercurio Fruit & PRODUCE COMPANY v. BENTON 
Fruit CoMpaAny. PACA Docket No. 2-2288. Failure to 
pay balance of purchase price—Reparation awarded 


H. Sacks & Sons v. INTERSTATE WHOLESALE Fruit & 
PropucE, Ltp. PACA Docket No. 2-2493. Default 


H. SCHNELL & Co., INc. v. C. & J. WATERMELON Co. PACA 
Docket No. 2-27538. Default 


H. & M. FuJISHIGE v. HASHIZUME Foop Propucts Corp. 
PACA Docket No. 2-2448. Default 


H. & T. PACKING COMPANY v. OVERSEAS INTERNATIONAL 
FRUIT CORPORATION. PACA Docket No. 2-2745. De- 


HARDEN FARMS OF CALIFORNIA v. H. R. BUSHMAN & SON, 
Inc. PACA Docket N.o 2-2218. Broker status—Ad- 
justed price—Dismissal 


HARE, VINCENT E. v. H. SMITH PACKING CorP. PACA 
Docket No. 2-2261. Untimely notice 


Harotp C. Mount, INc. v. FRANCHER PRODUCE Co., and/or 
JOSEPH FRANCHER & Sons. PACA Docket No. 2-2777. 
Default 


HARRELL BROTHERS CANNING Co., INC. v. OLEN PRICE FARM 
Suppty. PACA Docket No. 2-2076. Crop Failure— 
Drought—Impossibility of performance 


HASTINGS Potato GROWERS ASss’N. v. HarGwoop. PACA 
Docket No. 2-2583. Default 


HEGGBLADE-MARGULEAS-TENNECO, INC. v. J. NORINSBURG & 
Co. PACA Docket No. 2-2356. Contract terms—De- 
livered sale—Late delivery—Damages—Partial unload- 
ing constituting acceptance—Repudiation of contract— 
Resale—Liability—Counterclaim—Unlawful conversion 
claim unsustained—Counterclaim dismissed 


HENDRIX-MCDANIEL COMPANY v. H. H. Evon CoMPANY. 
PACA Docket No. 2-2771. Order for reparation 
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HENRY, MyrR~ (Bubp) v. PALISADES Foop Propucts, INc. 
PACA Docket No. 2-2636. Default 


HENRY SCIAMBRA PRODUCE Co. v. WASHINGTON FRuIT & 
PropucE Co. PACA Docket No. 2-2294. Consignment 
contract—Excess of expenses over proceeds realized— 
Consigned apples not accounted for—Negligence— 
Dumping—Damages—Deductions 


Counterclaim—Obligations under contract—Negligence 
in fulfilling—Damages—Gross proceeds—Dismissal 


H1-AcRES CONCENTRATE, INC. v. ANDY’S PRODUCE CoM- 
PANY. PACA Docket No. 2-2763. Default 


HoLiton, Davin v. ADAMS Bros. Propuce Co., INc. PACA 
Docket No. 2-2448. Admission of liability 


HOMESTEAD TOMATO Co-Op. v. S & S ToMaTo DISTRIBUTORS, 
Inc. PACA Docket No. 2-1947. Dismissal—Settlement 


Howarp GAULT Co. v. C & F Propuce Co., Inc. PACA 
Docket No. 2-2544. Default 


HucGarD, STEVE v. S & J BANANA Co. PACA Docket No. 
2-2431. Default 


HUNTER PrRopUcCE v. L. A. Potato DISTRIBUTORS, INC. 
PACA Docket No. 2-2445. Agency—Burden of proof— 
Failure to sustain—Dismissal 


I. Focet & Co., Ltp v. BARR PACKING Co. PACA Docket 
No. 2-2096. Rescission—Dismissal 


I. Me.trzers & Sons, INc. v. BEN JOSSELSON, PACA Docket 
No. 2-2228. Dismissal—Settlement 


INTER HARVEST, INC. v. NICHOLAS J. ZERILLO, INc. PACA 
Docket No. 2-2496. Sale—Burden of proof—Failure to 
sustain—Contract term—Guarantee consigned—Mean- 
ing of—Excess decay percentage—Burden of proof— 
Failure to sustain—Reparation 


INTERNATIONAL FRUIT GROWERS AND SHIPPERS, INC. v. A-1 
Propuce. PACA Docket No. 2-2513. Default 


INTERNATIONAL PRODUCE DISTRIBUTORS, INC. v. A & L PRo- 
DUCE Co., INc. PACA Docket No. 2-1893. Custom as to 
protection re Mexican tomatoes not established—Rejec- 
tion without cause 


J. BONAFEDE & SONS v. PETRUZZELLI Bros., INc. PACA 
Docket No, 2-2549. Dismissal—Settlement 
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J PARKER PRODUCE Co. v. JOSEPH FRANCHER & SONS, and/or 
FRANCHER PrRopUCE Co. PACA Docket No. 2-2778. 
Default 


J & A FARMS v. OVERSEAS INTERNATIONAL FRUIT CorRP. 
PACA Docket No. 2-2704. Default 


J. A. Woop CoMPANY v. OVERSEAS INTERNATIONAL F RT. Cor- 
PORATION. PACA Docket No. 2-2725. Default 


J. H. (Joe) STRoER Potato Co. v. HERBERT SWEANEY PRO. 
PACA Docket. No. 2-2413. Default 


J. R. FRENI COMPANY, INC. v. JOSEPH P, CAREY COMPANY, 
Inc. PACA Docket No. 2-2665. Default 


J. R. NorToN COMPANY v. OVERSEAS INTERNATIONAL FRT. 
CORPORATION. PACA Docket No. 2-2723. Default 


JACK AND AL WHOLESALE PRODUCE v. SOUTHERN PRODUCE. 
PACA Docket No. 2-2584. Default 


JACK BROWN PrRopucE, INc. v, Pat GrorGE & Co. PACA 
Docket No. 2-2429. Default 


JACKSON PRODUCE COMPANY v. OVERSEAS INTERNATIONAL 
FRUIT CORPORATION. PACA Docket No. 2-2747. De- 


JAMES BROTHERS, INc. v. H. H. EVON CoMPANy. PACA 
Docket No, 2-2772. Order for undisputed amount 


JENSEN, ARNOLD W. Vv. FRESH Foops, INc. PACA Docket 
No. 2-2464. Default 


JIMMIE SHMON PRODUCE BROKER, INC. v. PALOMO PRODUCE 
& TRUCKING Corp. PACA Docket No. 2-2706. Default 


JOE PHILLIPS, INC. v. BLAND DISTRIBUTING Co. PACA 
Docket No. 2-2539. Default 


JOE PHILLIPS, INC. v. FELIX PAGES AND Co. PACA Docket 
No. 2-2521. Default 


JOHN B. FACCIANI Co. v. ALBERT URSINI. PACA Docket 
No. 2-2692. Order for undisputed amount 


JOHN J. BOGESTAD FARMS v. MARKET PRE-PAK, INc. PACA 
Docket No. 2-2748. Default 


JOHN, GEORGE W. v. VALLEY PACKING Co. PACA Docket 
No. 2-2478. Default 
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JOSEPH GANGI & Sons, INc. PACA Docket No. 2-2017. 
Stay order vacated—Prior order affirmed by court in 
Fruit Salad, Inc. v. Secretary of Agriculture 


K.I.T.T.Y.S. VEGETABLE DISTRIBUTORS, INC. v. PALOMO PRoO- 
DUCE & TRUCKING CorP. PACA Docket No. 2-2727. 
Default 


KELLAM, P. C. v. Himtton Propuce. PACA Docket No. 
2-2465. Default 


KENNETH Fox SuppLy Co. and GLENN W. THEIS v. VERDE 
Farms Co. PACA Docket No. 2-2418. Dismissed on 
on request of complainants 


KERMIT JONES AND SONS PRODUCE Co. v. BLAND DISTRIBUT- 
ING Co., PACA Docket No. 2-2678. Default 


KING oF Spups, INc. v. C. & F. Propuce Co., Inc. PACA 
Docket No. 2-2600. Default 


KING SALAD AvocaDo Co., INC. v. PALOMO PRODUCE & TRAD- 
ING Corp. PACA Docket No. 2-2707. Default 


KinG SALap Avocapo Co., INc. v. QUALITY PRODUCE CoMm- 
PANY. PACA Docket No. 2-2625. Default 


KIRCHBERG, WILLIAM L., d/b/a O-K Distrisutors. PACA 
Docket No. 2-2422. Consent order 


KLEIMAN & HOCHBERG, INC. v. RockY ForD PRODUCE Co. 
PACA Docket No. 2-2162. Failure to ship—Refund of 


advance 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. SOBIECH IRRI- 
GATION EQUIPMENT, INc. PACA Docket No. 2-2404. 
Dismissal—Settlement 


LAMANTIA-COLLUM-COLLIER Co., INC. v. SHIPPERS SERVICE 
Co., Inc. PACA Docket No. 2-2787. Default 


LANCASTER, ANNIE NEAL, Executrix of the Estate of Rich- 
ard V. Lancaster, v. GARDNER Bros. PACA Docket No. 
2-2136. Adjusted price—Evidence of—Joint venture— 


LANCASTER, ANNIE NEAL, Executrix of the Estate of Rich- 
ard V. Lancaster v. RELAN PropUCE Farms. PACA 
Docket No. 2-2243. Delivered sale—Failure to establish 
breach of merchantability 


LA PREFERIDA, INC., OF NEW YORK v. FRANK Russo. PACA 
Docket No. 2-2518. Default 
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LauB, NORMAND D. v. ROBERT C. ELLSWORTH FARMS. 
PACA Docket No. 2-1842. Harvesting—Excessive 
speed of equipment—Branch of contract not estab- 
lished 


LEN WALTHER & Sons v. ARTIE’S Foop Propucts, INc. 
PACA Docket No. 2-2517. Default 


LINDEMANN FARMS, INC. v. OVERSEAS INTERNATIONAL 
FRUIT CORPORATION. PACA Docket No. 2-2761. De- 


LINDY LAFFRANCHI POTATO GROWERS v. GOOD-EE POTATO 
Curie CoMPANY. PACA Docket No. 2-2663. Default 


LINDY LAFFRANCHI PoTATO GROWERS v. TASTY SNACKS, INC. 
PACA Docket No. 2-2660. Default 


LIONEL THERIAULT, INCORPORATED v. JOSEPH FRANCHER & 
Sons. PACA Docket No. 2-2656. Default 


LLoy-DENE FARMS v. PORTLAND CANNING COMPANY, INC. 
PACA Docket No. 2-2645. Default 


Love Farms v. Hupson Housg, Inc. PACA Docket No. 
2-2769. Reparation order 


Loyp RENEAU PRODUCE v. FINDLEY BROTHERS PRODUCE 
Company. PACA Docket No. 2-2631. Default. 


Lusk PrRopUCE COMPANY v. H. H. Evon Company. PACA 
Docket No. 2-2774. Order for undisputed amount 


LYLE DATE GARDENS v. HADLEY FRUIT ORCHARDS, INC. 
PACA Docket No. 2-2262. Dismissal—On motion of 
complainant 


LYLE W. CurRRIE Co. v. AGrRo Resources, INC. 
Docket No. 2-2468. Default 


M. & R. Tomato DistrisuTors, INc. v. NEIMAN Bros. 
PACA Docket No. 2-2657. Default 


M & S Propuce v. A. T. JOHNSON PrRopUCE Co. PACA 
Docket No. 2-2108. Duplicate billing not established 


MAINE BANANA CoRP. v. WEEPIN WILLIE’S FRUIT AND PRO- 
DUCE, INc. PACA Docket No, 2-2488. Default 


MALAMEN GARDENS v. KODAMA PRE-PAK. PACA Docket 
No. 2-2742. Default 


MARTINEZ, FRANCISCO v. NAGEL PACKING COMPANY. PACA 
Docket No. 2-2786. Default 





$1 A.D. CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


MARTINO, JOHN. PACA Docket No. 2-2336. Failure to 
pay—Publication of facts—Default 


MCALLEN Fruit & VEGETABLE Co. v. C & F Propuce Co., 
Inc. PACA Docket N.o 2-2548. Default 


McMorris, EVEL JESSIE and JOHN DANIEL HOLMAN, d/b/a 
McMorris-HoLMAN PropucE Co. PACA Docket No. 
2-2587. Failure to pay promptly and in full—Publica- 
tion of facts—Revocation of license 


MEL FINERMAN COMPANY, INC. v. FELDMAN BROS. PRODUCE 
Co., INc. PACA Docket No. 2-2349. Failure to show 
information withheld—Valid paid price reduction 
agreement—Dismissal 


MENDELSON-ZELLER Co., INC. v. GREEN VALLEY PRODUCE, 
Inc. PACA Docket No. 2-2477. Default 


MENDELSON-ZELLER Co., INC. v. HARRY’S PRODUCE, INC. 
PACA Docket No. 2-2791. Default 


MENDELSON-ZELLER Co., INC. v. MELLOW RIPE BANANA Co. 
PACA Docket No. 2-2585. Default 


MENDELSON-ZELLER Co., INC. v. PAT GEORGE & Co. PACA 
Docket No. 2-2427. Default 


MENDELSON-ZELLER Co., INC. v. THE SEASON PRODUCE Co., 
Inc. PACA Docket No. 2-2453. Check for partial 
amount—Accord and satisfaction—Burden of proof— 
Liability 
Counterclaim dismissed 


MERCED TOMATO GROWERS Co-Op ASSN. v. MICHAEL KODISH 
& Co., Inc. PACA Docket No. 2-2470. Default 


MERIT PACKING Co. v. PALOMO PRopUCE & TRUCKING CoRP. 
PACA Docket No. 2-2532. Default 


MERIT PACKING Co. v. QUALITY PRopUCE Co. PACA Docket 
No. 2-2680. Default 


MEYER TOMATOES v. TOMATOES, INC. PACA Docket No. 
2-2271. Interim order pending second tender of pay- 
ment—Abnormal temperature—Transit loss 


MEYER TOMATOES v. TOMATOES, INc. PACA Docket No. 
2-2271. Second tender of payment accepted—Dismissal 
of complaint 


MEYER TOMATOES v. MICHAEL KopisH & Co., INc. PACA 
Docket No. 2-2612. Default 
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MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. DIXIE 
BROKERAGE COMPANY. PACA Docket No. 2-2424. Dis- 
misssal of complaint 


Brokerage and freight charges—Claim not properly 
before Secretary 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. DIXIE 
BROKERAGE COMPANY. PACA Docket No. 2-2425. Pur- 
chaser or broker—Evidence—Confirmations of sale— 
Reparation awarded complainant 


Counterclaim—Lack of proof—Dismissal 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. HERBERT 
SwEANEY Pro. PACA Docket No. 2-2444. Default 


MIZOKAMI BROTHERS OF ARIZONA, INC. v. Lou LODEN PRo- 
pucE Distrisutor. PACA Docket No. 2-2315. Dis- 
missal—Motion of complainant 


MIZOKAMI BROTHERS OF ARIZONA, INC. v. Lou LODEN PRo- 
DUCE Distrisutor. PACA Docket No. 2-2316. Dis- 
missal—Motion of complainant 


Mo-Bo ENTERPRISES, INC. v. MILFORD PACKING Co,, INC. 
PACA Docket No. 2-2629. Order for payment of undis- 
puted amount 


Mosonnier & Sons, Inc. v. STILLMAN Fruit Co. PACA 
Docket No. 2-2466. Default 


Monk, JOHN W., d/b/a J. W. M. Propucse. PACA Docket 
No. 2-2363. Failure to pay—Revocation of license— 
Default 


MostTuL, ELMORE v. TASTY SNACKS, INc. PACA Docket No. 
2-2607. Default 


MOUNTAIN CREST, INC. v. PALOMO PRODUCE & TRUCKING 
Corp. PACA Docket No. 2-2476. Default 


MOUNTAIN ORCHARD COOPERATIVE, INC. v. ANDY’s PRODUCE 
Co. PACA Docket No. 2-2540. Default 


Murr-Roserts Co., INc. v. ORGANIC SUPPLIES, INC. PACA 
Docket No. 2-2573. Default 


MUTUAL VEGETABLE SALES v. S & F Foops Co. PACA 
Docket No. 2-2460. Default 


MUTUAL VEGETABLE SALES v. V. F. LaAnsA, INc. PACA 
Docket No. 2-2698. Default 
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MUTUAL VEGETABLE SALES v. V. F. LANSA, INc. PACA 
Docket No.2-2693. Order on Reconsideration 


NASH-DECAMP COMPANY v. HARRY’S PropucE, INc. PACA 
Docket No. 2-2795. Default 


NATIONAL FRESH FRuIT & VEGETABLE Co., INC. v. SANDERS 
Propuce. PACA Docket No. 2-2617. Default 


NATIONAL TRADING CORPORATION. PACA Docket No. 2-2713. 
Purchase price—Failure to pay—Revocation of license 


New YorK PropUCE TRADE ASSOCIATION INC. v. CARIOTO 
Fruit Distrisutors, Inc. PACA Docket No. 2-2066. 
Assignment of claims—Reparation awarded 


Nick DE.is Co., INc v. Tasty SNacks, INc. PACA Docket 
No. 2-2446. Default 


Nick DE Is Co., INc. v. Tasty SNacks, INc. PACA Docket 
No. 2-2446. Stay order 


Stay order vacated 


NORDHOLM AND LyDA v. HuDSON House, Inc. PACA Docket 
No, 2-2761. Order for undisputed amount 


NORTHCROSS DISTRIBUTING v. BAER BROTHERS, INC. PACA 
Docket No. 2-2397. Dismissal—Settlement 


NORTHCROSS DISTRIBUTING Co. v. IMPERIAL WESTERN ToO- 
MATO GROWERS & SHIPPERS, INc. PACA Docket No. 
2-2451. Broker—Brokerage—Protection statement— 
Failure to repudiate—Burden of proof—Liability— 
Reparation 


NORTHWEST HARVESTERS v. HupDSON House, INc. PACA 
Docket No. 2-2768. Order for reparation 


NoRTHWEST HARVESTERS v. PORTLAND CANNING COMPANY, 
Inc. PACA Docket No. 2-2646. Default 


OAKFIELD & ELBA GROWERS, INC. v. ORRELL PRODUCE Co. 
PACA Docket No. 2-2415. Default 


Osst, EDWIN J. v. J. & J. DistRiBuToRS Co. PACA Docket 
No. 2-2159. Unauthorized deductions 


OMAK Fruit GRoweRS v. R. F. TAPLETT Fruit & CoLp 
SroraGeE Co. PACA Docket No. 2-2420. F.o.b. trans- 
action—Suitable shipping condition—Warranty of not 
applicable—Transportation service and conditions not 
normal—Shipping temperature for apples—Liability 
for unpaid balance 
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ORLANDO Fruit & PropucE Co., INc. PACA Docket No. 
2-2357. Failure to pay—Publication of facts—Default 


OverR-NITE PICKLE Co., INC. v. VALLEY AvocaDo SALES, 
Inc. PACA Docket No. 2-2788. Default 


Paciric Fruir & Propuce Co. v. Wm. C. Denny, INc. 
PACA Docket No. 2-2419. Commission merchant— 
Negligence of—Burden of proof—Failure to sustain— 
Dismissal 


PACIFIC PACKING Co. v. MICHAEL KopisH & Co., Inc. PACA 
Docket No. 2-2538. Default 


PALO VERDE FARMS, INC. v. SHIPPERS SERVICE Co., INC. 
PACA Docket No. 2-2581. Default 


PARKER BANANA Co. v. S & J BANANA Co. PACA Docket 
Is PRUNE: - ici ssernh dation are ssbhtedatasidesaaiciddaihinniinnis ons 


PASQUINELLI, PETE v. JACK WALKER. PACA Docket No. 
2-2789. Default 


Peck’s FARM MARKET v. MILAN MARKETS, INc. PACA 
Docket No. 2-2536. Breach of contract—Burden of 
proof—Failure to sustain—Liability—Reparation 


PET INCORPORATED v. SAM GORDON & SONS PurRveyors, INc. 
PACA Docket No. 2-2290. Dismissal—On motion of 
parties 


PETTINGILL, GAY W. v. A-1 PropuceE. PACA Docket No. 
2-2598. Default 

PHELAN & TAYLOR PRODUCE Co., INC. v. NEIMAN Bros. 
PACA Docket No. 2-2570. Default 


PHILADELPHIA FRUIT EXCHANGE, INC. v. JOHN PATINELLA 
Co., INc. Default 


PHILLIPS BROKERAGE COMPANY v. PORTLAND CANNING CoM- 
PANY, INc., and/or C. S. KALE CANNING COMPANY. 
PACA Docket No. 2-2644. Default 


Pore & Mooers, INc. v. T. LEE Byrp & Sons. PACA Docket 
No. 2-2674. Default 


PosTEL, JOHN H. v. BIANCO Fruit Corp. PACA Docket No. 
2-2735. Default 


PoTATO SPECIALTIES, INC. v. Fancy Pack Pre-Pak Co. 
PACA Docket No. 2-2699. Default 


PRESSES MODERNES AUTOMATIQUES Co., LTD. v. BIANCO 
FRuIT CoRPORATION. PACA No. 2-2648. Default 
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PREVOR-MAYRSOHN INTERNATIONAL, INC. v. IMPERIAL To- 
MATO CorP. PACA Docket No. 2-2515. Default 


PROCACCI BROTHERS SALES CorP. v. STANLEY J. BLUMBERG. 
PACA Docket No. 2-22519. Default 


PRODUCELAND U.S.A., INc. PACA Docket No. 2-2421. Con- 
sent order 


PROGRESIVE GROVES, INC. v. BITTLE FRUIT MARKET. PACA 
Docket No. 2-1945. F.0.b—Berach of implied war- 
ranty—Failure to use reasonable care—Dismissal 


PurRE GOLD, INC. v. Harry’s Propuce, Inc. PACA Docket 
No. 2-2793. Default 


QUAKER CiTy PropUCE Co. v. ODESSA SPECIALTY Foops, 
INc., a/t/a Gio1A SPECIALTY Foops PACA Docket No. 
2-2589. Default 


QUALITY PRODUCE (EXETER) LTD. v. PAT GEORGE & Co. 
PACA Docket No. 2-2426. Default 


QUILLER & ORINGDULPH v. CAWLEY PRODUCE Co. and/or 
TINKLE PRODUCE and/or CAWLEY & TINKLE PRODUCE 
Company. PACA Docket No. 2-2383. Purchase price— 
Failure to pay—Partnership—Transaction with—Bur- 
den of proof sustained—Reparation 


. BELSON COMPANY. PACA Docket No. 2-1773. Pur- 
chaser—Actual—Third party—Joint venture agree- 
ment—Effect of—Failure to pay—Obligation 


R. C. WALTER & SONS v. BEN Gatz Co. PACA Docket No. 
2-2180. Breach of suitable shipping condition 


R. T. ENGLUND Co. v. NEIMAN Bros. PACA Docket No. 
2-2568. Default 


R. T. ENGLUND Co. v. NEIMAN Bros. PACA Docket No. 
2-2569. Default 


R. T. ENGLUND Co. v. ZEPEDA, ESPARZA & LOPEZ Co. OF 
Datuas. PACA Docket No. 2-1861. F.o.b. sale estab- 
lished——Partnership liability 


RALA SINGH FarMs v. C & F Propuce Co., INc. PACA 
Docket No. 2-2566. Default 


Rauepw M. Kove. & Associates, INC. v. HIGHLAND Foop 
Propucts Corp. PACA Docket No. 2-2586. Default 


RaRiTy PACKING Co., INC. v. OVERSEAS INTERNATIONAL FRT. 
CorPORATION. PACA Docket No. 2-2726. Default 
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Ray WEsSTRICK FARMS, INC. v. BLUE STAR POTATO CHIP 
Corp. PACA Docket No. 2-2759. Default 


RED MOUNTAIN RANCH v. CAPITOL CANDY Co. and/or ADAMS 
AppLe, INc. PACA Docket No. 2-2683. Default 


REESE SALES CoMPANY. PACA Docket No. 2-1295. Stay 
order vacated after court decision affirming default 
order revoking respondent’s license 


Rro-RAY CiTRUS CORPORATION v. Joy Citrus & Foops, INc. 
PACA Docket No. 2-2291. F.o.b. as to quality and con- 
dition, delivered as to price—Untimely notice 


RoBert E. KELSOE CoMPANY PACA Docket No. 2-2581. 
Failure to account fully and pay promptly—Publication 
of facts 


RoBert J. SwEET Co., INc. v. KO Co BRAND PACKING CorP. 
PACA Docket No. 2-2715. Default 


Rocky Propuce Co. v. Peter B. Butch. PACA Docket No. 
2-2438. Default 


Rocky Forp PRODUCE Co. v. RuBy PropuceE Co., Inc. PACA 
Docket No. 2-2015. F.o.b—“Open invoice” and protec- 
tion not established—Consignment 


Rocky Propuce, INc. v. THEODORE SPAGNUOLO. PACA 
Docket No. 2-2664. Default 


Rocky Forp DISTRIBUTING Co., INC. v. VITA-WELLBROCK- 
KEARNEY, INC. and/or SALISCH PRODUCE Co., INC. 
PACA Docket No. 2-1892. Accord and satisfaction— 
Dismissal 


RonALp D. Orrutt & Son, INC. v. House or ALBERT’S 
‘FINE Foops’, Inc. et al. PACA Docket No. 2-2504. 
Default 


Roy Lee SmitH Propuce, INc. v. ORRELL PRODUCE Co. 
PACA Docket No. 2-2414. Default 


RoyAL PACKING COMPANY Vv. OVERSEAS INTERNATIONAL 
FRUIT CORPORATION. PACA Docket No. 2-2760. De- 


S. Corteo, Inc. v. STAMFoRD PropUcE Co. PACA Docket 
No. 2-2474. Default 


S. FriepMAN & Sons, Inc. v. FANcY PACK PRE-PaAK Co. 
PACA Docket No. 2-2698. Default 


S. SemerBAuM, INC. v. BIANCO FRUIT CoRPORATION. PACA 
Docket No. 2-2647. Default 
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SALINAS LETTUCE FARMERS COOPERATIVE v. WHOLESALE 
PRODUCE SUPPLY, INC. and/or SOUTHERN PURCHASE & 
INSPECTION COMPANY. PACA Docket No. 2-2486. 
Agent— Burden of proof—Failure to sustain — 
Broker—Issuing confirmation of sale without binding 
contract—Purchase upon tender—Damages—Liabil- 
ity—Reparation 


SALT City Propuce Co., INc. v. JOSEPH FRANCHER & SONS. 
PACA Docket No. 2-2614. Default 


SAM ANDREWS’ Sons v. C. & F. Propuce Co., Inc. PACA 
Docket No. 2-2601. Default 


SANDERS AND DRAKE v. GARDNER Bros. PACA Docket No. 
2-1609. Untimely counterclami for setoff—Reparation 
awarded complainant 


SANTA CLARA PRODUCE, INC. v. AMERICAN Foop PURVEYORS, 
Inc. PACA Docket No. 2-2529. Dismissal—Settlement 
of claim 


SANTA CLARA PRODUCE, INC. v. H & P Propucs, Inc. PACA 
Docket No. 2-2489. Default 


SANTO TOMAS PRODUCE ASSO. v. STANLEY Bros. PRODUCE. 
PACA Docket No. 2-2335. Dismissal—Motion of com- 
plainant 


SANZONE-PALMISANO Co. v. FANCY PACK PRE-PAK Co. 
PACA Docket No. 2-2634. Dismissal—Settlement 


ScHLEY BROTHERS v. TRAUTMANN PRODUCE Co., OF HERE- 
FORD, TEXAS, INc. PACA Docket No. 2-2547. Default 


ScHOLL, ARTHUR B., d/b/a SCHOLL Bros. v. THomas H. 
McCuioup. PACA Docket No, 2-2069. Negligence in 
handling produce—Liability for value less storage 


ScHOLL, ARTHUR B., d/b/a SCHOLL Bros. v. THomMas H. 
McCtioup. PACA Docket No. 2-2069. Stay order 


ScHOLL, ARTHUR B., d/b/a SCHOLL BROTHERS v. THOMAS H. 
McCuioup. PACA Docket No. 2-2609. Stay order va- 
cated—Petition for reconsideration not filed 


SCHWENDIMAN, Harvey v. P. G. SACKENREUTHER. PACA 
Docket No. 2-2590. Default 


SCHWENDIMAN, Harvey v. S & F Foops Co. PACA Docket 
No, 2-2514. Default 


SEMERJIAN Bros. v. BENNET?’S Fruit Co. PACA Docket 
No, 2-2479. Default 
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SHAvER & SON Propuce Co., INc. v. CAPITOL CANDY Co. 
and/or ADAMS APPLE, INc. PACA Docket No. 2-2682. 
I Mics sili uateinisailMa cis leant alten eiananhaaiibile 


SHaver & SON PropUCE Co., INC. v. CAPITOL CANDY Co. 
and/or ADAMS APPLE, Inc. PACA Docket No. 2-2684. 
MINED ss vscrccapcivcicccvusscinciceitestes cesbsisasemunnausucedeustataeaiiteocsidcssckbecosntsoies 


SHELLEY Potato, INc. v. C & F Propuce Co. Inc. PACA 
I Ne TT ER sain cncasig Seickenitd scoters ancient essiucite 


SHUBACK FARMS, INC. v. INTERSTATE WHOLESALE FRUIT & 
Propucg, Ltp. PACA Docket No. 2-2492. Default ............cccce0 


Srx L’s PAcKING COMPANY, INC. v. NOEL B. HARDINA. 
PACA Docket No. 2-2528. Order of dismissal ..............cccessee 


Srx L’s PACKING COMPANY, INC. v. PAUL MARTINEZ. PACA 
eB ei I cident Gicenintininiseciinnnnnns 


SMITH AND WICKER TOMATO Co., INC. v. VALLEY VIEW 
MARKETS, INc. PACA Docket No. 2-2516. Default ..............00 


SoutH BAY FARMERS COOPERATIVE ASSO. v. FRED KARAM & 
Son. PACA Docket No. 2-2179. Adjustment agree- 
I iN NE si tiiccsiceninsitiinuncsncienccalaniiagailtalicigiiassbaptiasiiiesiiauiaelbibeuntin 


ND I siesta ihinnnnissisaideaslinaentiileinesmninisaiaa geese 


SoutH Bay FARMERS Co-op ASSN. v. FRED KARAM & SON. 
PACA Docket No. 2-2179. Stay order vacated—Peti- 
tion for reconsideration not filed—Award paid ............:scsseesees 


SouTH COAST PRODUCE SALES, INC. v. OVERSEAS INTERNA- 
TIONAL FRUIT CORPORATION. PACA Docket No. 2-2746. 
SNMIE:.  saicenicssisnniesentelasiash das eicceiciadaeacaiiaap decane tnciasaabktiatiphceealotsiagisnan vicina 


SOUTHERN FROZEN Foops, INC. v. TRAUTMANN PRODUCE Co. 
OF HEREFORD, TEXAS, INC. PACA Docket No. 2-2461. 
IID; autistic tle teens pads gemaaicalipaindes cela pibnrsdscnabin samesalabsnniia 


STANDARD FRUIT AND STEAMSHIP Co. v. PITTSBURGH 
BANANA Co. PACA Docket No. 2-2433. Default............cccccccsseee 


STEPHEN PAvICH & SONS v. MUTUAL PRopUCcE, INc. PACA 
Docket No. 2-2403. F.o.b. sale—Buden ofr proof—Fail- 
ure to sustain—Consignment transaction—Burden of 
proof—Failure to sustain—Reasonable value—Dismis- 
OD - ccnnniinsimniimunsnndihintnnnaiiabiaiigaciciiniien 


STERN PRODUCE PACKER, INC. v. NIAGARA FRONTIER SERV- 
Ices, Inc. PACA Docket No. 2-2360. Grade—Resale— 
Damages suffered by—Burden of proof—Failure to 
SR IEE | siscetecisciisieriomisinmmardntnntinnieemnceern 
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SUNFRESH INC. v. SIDNEY NEWMAN & Co., INc. PACA 

aE Dee: RS, TIE ccackicrstisteteeicesscontedencidacensdeaacianianiaie 
SUNKIST GROWERS, INC. v. MISSION PAK INDUSTRIES, INC. 

PACA Dieekiek NG, BAGG. TCT RGIG cicccceccsseccesescscscccsrcsednccisbeceneis 
SUNNY Farms, INc. v. Louis M. PALOMO WHOLESALE PRo- 

pucE. PACA Docket No. 2-2475. Default ............cccccocssssscsssssccsees 
SuNNy Farms, INc. v. MELVIN OLSEN Propuce. PACA 

BE Tet OTT. TOTS icvicesccinvcctcinsateeivanegitaiectinccaviosaane 
SuNNY Farms, INc. v. P. B. SACKENREUTHER. PACA 

NG Tits, See I side ccciceusssectepinasesscesentiiutecrdicacosccchinscen 


SUNSET PACKING COMPANY v. GREAT ScoTT SUPER MARKETS, 
Inc. PACA Docket No. 2-2572. F.o.b. transaction— 
Cantaloupes—Rejection of justified—Damage in tran- 
sit due to improper stowage—Dismissal ..............cscsssceesssesssenes 


Surr Foop PROcESSING Co., INc. v. Ko-Co BRAND PACKING 
Corp. PACA Docket No. 2-2711. Default .................cccccccccooccssee 


SurF Foop ProcessinG Co., INC. v. MICHAEL KopisH & Co., 
Inc. PACA Docket No. 2-2787. Default .........cccccccoscccccsseccsecsee 


TANITA FarMs, INc. v. Louis M. PALOMO WHOLESALE PRo- 
DUCE and/or PALOMO PRODUCE TRUCKING Corp. PACA 
Dink Tit: SE. TICE sain cecevketiictninennitaainianias 


TayYLor & FULTON, INc. v. STATE PRoDUCE COMPANY, INC. 
PRCA Tie’ Wee Be TOe. . IG ccavccersscrvsicscccnmstcisscnasacesssuaiie 


THE GARIN COMPANY v. Louis M. PALOMO WHOLESALE 
PropUCE, and/or PALOMO PRODUCE & TRUCKING CorP. 
PAGA, Dees ING. DR TOR. TORWIG vaicscvvesecssscsactinsindarscscactccssecesese 


Tuomas J. Hott Co., INc. v. INTERSTATE WHOLESALE 
Fruit & Propuce, LTD. PACA Docket No. 2-2491. 


III: ~~ os Ee islets alah ueapiieadineel aieneaeaeea ana tennaemil 
Tuomas J. Hott Co., INc. v. LAGUNA PrRopUCcE DistT., INC. 

WRC Tree TRA, BRIT. “BHOIIIG svcissvecicciscccscncacecbakcesdcicioniseicdiens 
THOMAS PRODUCE Co. v. VALLEY PACKING Co. PACA Docket 

Bik, TI TEE saitidiewencitaiceniieneinieemcnmennel 
ToBIASON PoTaATo Co. v. ROBERT C. ELLSWORTH FARMS. 

PER Fi: Tie Seis | MII scenssicsssserecsancsanesecsecsecstitateatinien 
Tom LANGE OF MoNneTT, INC. v. C & F Propuce Co., INc. 

PAGE Tisai’. Fee... Set. | NS» ccccantcasecetenrenivcmsisiacseniicciniins 


TOMATOES, INC. v. MOUNTAIN PRopUCE Co. PACA Docket 
Me GA: - TS, iisccansidaivinsicenicprischitacinccatenin cabanas 
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ToMMIEr’s CELLO-PACK v. S AND F Foops CoMpaNny. PACA 
ee Sk. ee. BRUNER. cchacuiniadliceicinniinminnan 


TRANSWORLD FRUIT IMPORT CorP. v. S. ROGERS HICKMAN, 
Jr., Inc. PACA Docket No. 2-2224. Security deposit— 
Failure to return unused portion of—Reparation ................ 


TREVINO, BALDEMAR v. HENRY T. TREVINO III. PACA 
I ees Terex « RII ovis cicentetianeviernscicrtebaciacniceicinenineresonscnees 


TRICAR SALES, INC. v. B. A. “AL”? GARDNER. PACA Docket 
aS ents, NINN: icc a idech rseca ca acenesn aceon ahiicns peasndentenintnccsenaniinees 


TrI-Co Foops Corp. v. F. & G. Propuce Co., Inc. PACA 
Docket No. 2-2205. Dismissal—At request of com- 
IIT cclccistaisniiiicaseishesntad cmnilicotashel seatteeilasdalbcasphaiestsinibasaaisiaciaabaaoltaniaal 


TRIPLE E Propuce Corp. v. HILLS SUPERMARKETS, INC., t/a 
Hints. PACA Docket No. 2-1477. Contract—No meet- 
aE I ai cscichicacancdieissnnsncsnsccncennxennsseteandsseatensavennsivans 


TRIPLE E PRODUCE Corp. v. HILLS SUPERMARKETS, INC., t/a 
Hits. PACA Docket No. 2-1477. Stay order and ex- 
I A SO hii al id ict eteeniedeleecaein ead gedea encbaesiaeenibichied 


TRIPLE E PRODUCE CorP. v. HILLS SUPERMARKETS, INC., t/a 
His. PACA Docket No. 2-1477. Petition for recon- 
re MN cicsndactasiesecaieeiltlesiando Ghee bansidete ncicatiicicecldeealbbassdeninnoeee 


TROPICANA TRADING CoRP. v. PITTSBURGH BANANA Co. 
PAGA TOGSE BlO. BaBGRR.. THGEAGTE cvccccccscevceciacsscscscsccccsesecsvicscesse 


UNGER, WILLIAM F. v. Tasty SNACKE, INc. PACA Docket 
See NU: TPN: dl csnsncaceiivnsdeshcnbcdiociaconssntnbactaencticeplesisitniuaecedve ibis 


UNITED Foops, INc. v. WESTERN Fruit & CANDY Co. 
BEER, TRIGE DIG, Bs MEINE, cscccs te vicccssasracscescevenicqnecacssscesens 


UNITED MELON DISTRIBUTORS, INC. v. ED BLAYLOCK PRo- 
pucE. PACA Docket No. 2-2405. Stay order ..........sccccsssssssssees 


UNITED MELON DISTRIBUTORS, INC. v. ED BLAYLOCK PrRo- 
pucE. PACA Docket No, 2-2405. Reopening denied ................ 


UNITED PACKING Co. v. B. A. “AL”? GARDNER. PACA Docket 
a Ss IID ‘sinivanchianshincacpuhaGdansedtaitan sanseceoseabicaintiatets veevansarees 


UNITED PropUcE Co., Inc. PACA Docket No. 2-2362. Fail- 
ure to pay—Publication of facts—Default ............ccccsscesseeseees 


V. V. HuGHEs & Sons v. JOSEPH FRANCHER & Sons. PACA 
Sy tea SEMIIINs, MII a sniasdaccocteidccteasencceeeuoebnseunans cpiabsessuhveese 


VALLEY ONIONS, INC. v. SIMEONE Bros. Potato Co., INc. 
PAGA TOGO BO. B-BTGO. TGLMTG sccveccncscescsscrsssseseccssoccessessconssore 
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- Page 
9 VAN BUREN COUNTY FRUIT EXCHANGE OF FLORIDA, INC. v. 
NEIMAN Bros. PACA Docket No. 2-2627. Default .............ccse0 836 
VADEHEY, EUGENE v. HupSON HoussE, INc. PACA Docket 
)2 NO, 2-2764. Reparation Order ........cscesesesssereseseresereseneseeseeeeeeneeneees 1461 
VELVET TOMATO CorRP. v. LORENZO’S PropUCE Co., INc. 
7 PACA TGet. ING. BBOTE. TVCTRBIG aacececesessocecscsccccsceceessenserscerecscs 685 
VENTURA VALLEY PACKING Co., INC. v. REGAN DISTRIBU- 
5 Tors, INc. PACA Docket No. 2-2171. Rejection without 
SDUOIIS GENE. icevecsecitsatincinatieckisinsntinevntaiecicetincdinsantiianiaeenndntes 443 
. ) W. A. WHITE BROKERAGE Co. v. BIANCO Fruit Corp. PACA 
| a Ta 685 
| W. A. WHITE BROKERAGE COMPANY v. GRIMMETT & FLANA- 
9 | GAN PropucE, INc. PACA Docket No. 2-2610. Default ............ 834 
W. S. “BILL” GRIMES ProDUCE Co. v. Joy Citrus & Foops. 
PACA Docket No. 23-2480. Defatlt ......cccccoccccccosccsscccvccsecccescesseseee 462 
7 WAINER FRUIT COMPANY v. WAYNE PRODUCE COMPANY. 
PACA Docket: No. BGR. . COG vccsiscscccscitssenisisintincion 835 
5 WALKER AND HAGAN PACKING HOUSE v. VALLEY PRODUCE 
DistripuTors. PACA Docket No. 2-2440. Default ...............008 149 
8 WASHBURN POTATO Co. v. SOUTHEASTERN PRODUCE CORP. 
PRAGA THOORee Fees SER. TORTIE ccscaseccctitncnecsscscasstenecsnctiacsetiice 1105 
3 
WASHBURN PoTAToO Co. v. T. LEE Byrp & Sons. PACA 
Docket No. 2-2400. Terms of sale—Express guaranty 
0 of grade to destination—Seed potatoes—Shrinkage 
allowance—New agreement—Burden of proof—Fail- 
9 TRO Fo CURIE OIIGTIORS  cviikictecneniccccinnamunmaneians 1400 
WASHBURN Potato Co. v. T. LEE Byrp & Sons. PACA 
8 Docket No. 2-2400. Order upon reconsideration ...........sssceeee 1640 
3 WASHINGTON FruIT & PRODUCE Co. v. JOHN WEYMAN. 
PACA Docket No. 2-2215. Broker—Breach of duty— 
, Allegations of unsustained—Agreement to act for and 
7 on behalf of shipper—Allegation of—Unsustained— 
MINNIE jinsseiusicsteecnantcoiccussindapnnauideialincdaesunliae saaeachecueladuedameaaaiinaasnaeaiialdah 1105 
3 
WEISS BROKERAGE COMPANY v. PEARL GRANGE FRUIT EX- 
1 CHANGE, INc. PACA Docket No. 2-2483. Broker— 


Brokerage—Terms of agreement—Dismissal .............cssssssseessseees 1303 
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WENATCHEE WENOKA GROWERS ASS’N v. MISSION PAK IN- 


DUSTRIES, INc. PACA Docket No. 2-2593. Default ............... 


WEST VALLEY PRODUCE Co. v. VILLAGE MARKET, INc. PACA 


SG Ns AI. OMI scicacncacinoatnseneacecnndisenihiveiavonenencenase 


WESTERN COLD STORAGE Co., INC. v. BLAKE BROKERAGE Co. 
PACA Docket No. 2-2454. Broker—Failure to act in 
best interests—Withholding of facts—Burden of 


proof—Failure to sustain—Dismissal .............ccssscsessereesessees 


Counterclaim — Binding contract — Delivered sale — 
Freight charges—Brokerage due—Reparation awarded 


ID esciinensaisctertineien a acninininicitenriniianinatinns 


WESTERN PACKING Co. v. Harry’s Propuce, INc. PACA 


ee A ee is — TIED. ‘ccccsnactrecssndincncenssoininencndtiaasshcainainissiins 


WESTGATE-SOUTHLAND Propuce, INc. v. H & P PRopUcE, 


Inc. PACA Docket No. 2-2490. Default .............:ccccssssssseees 


WHOLESALE PRODUCE SUPPLY, INC. v. SAMUEL S. VENER Co. 
PACA Docket No. 2-2594. Commission merchant— 
Discharge of duties of—Freight, handling and inspec- 
tion expenses—Liability for tomatoes unaccounted 


I scaiiiided sis cecccaipensticiniialisncinis ctnisintinmmiisseien 


Ome OE cicvasascrnassianisevvtisasensccarsersnecereeneierces 


Wicks, Davi G. v. LEON W. BUNCE, BUNCE DISsT. Co. 
PACA Docket No. 2-23538. Purchase price—Delayed 
payment agreement—Burden of proof—Failure to sus- 


Pain——Order LOF TOPRTATION cecceccccesosccccosssccccsesonzesecescocsesessooseseese 


Witson Davis COMPANY v. MARTIN PrRopUCcE Co., INC. 
PACA Docket No. 2-2468. Brokerage—Liability for— 


OAII: sicscaicnnsnssniaieiinininiviseabeanienssecaiatuadsdartmiaaenctiuidiiiininsisavianied 


WISHNATSKI & NATHEL, INc. v. S & K Farms, INc. PACA 
Docket No. 2-2553. Purchase after inspection—Burden 
of proof—Failure to sustain—Warranty as to grade— 


Burden of proof—Failure to sustain—Reparation ............... 


ZELLWIN FARMS COMPANY v. NEIMAN Bros. PACA Docket 


NO. 2-2628. Default ......cccoccrcccccsssrcccsccecsecsscesrsececrsccscssccsccsccscsecses 


ZEPEDA, ESPARZA & LOPEZ COMPANY OF DALLAS. PACA 
Docket No. 2-2510. Failure to pay promptly—Publica- 
I Gr TI cecestentsactinntiisnicnsssictnsubeviminonisbiisicintecesccecoesesenntenbbnletie 
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COURT DECISIONS 
pe Page 
Fruit SALAD, INC. v. SECRETARY OF AGRICULTURE. ist Cir. 
November 18, 1971. Affirming Judicial Officer Flavin’s 
decision and order in In re Joseph Gangi & Sons, Inc., 
‘1 80 A.D. 565; 30 A.D. 815. Holding: That officers of a 
corporation are not eligible for employment with the 
petitioners by reason of having been “responsibly con- 
nected” with another dealer which had been found to 
| have committed repeated and flagrant violations of the 
8 | statute involved and this sanction is applicable even 
though the dealer’s license has expired .........csscsssccssssssesseeeseeses 464 


REESE SALES COMPANY v. HARDIN. 9th Cir. March 31, 1972. 
8 Affirming Judicial Officer Flavin’s decision and order 
(28 A.D. 1150). Holding: The Judicial Officer’s con- 
clusion that the reason given (preoccupation with busi- 
32 ness) for reconsideration of a default order was not 
convincing, does not amount to an abuse of discretion; 
the argument that the interjection into the proceedings 
33 of the history of prior violations requires the court to 
overturn the order denying reopening, is without merit; 
petitioner, having failed to respond to the charges in 
the complaint cannot now attack the order; and the 
decision that 26 instances of failing to pay promptly 
constitute “repeated” and also “flagrant” violations of 
4 ID FATE BO TMI | tiscecescccencnnnciecasnsctscrnsudsncissriccamiinnccraitiininreeniaiantins 687 


12 


6 


7 





CUMULATIVE SUBJECT INDEX 
JANUARY-DECEMBER 1972 
AGRICULTURE MARKETING AGREEMENT ACT, 1937 


AGRICULTURE DECISIONS 


APPLICATION TO DISMISS 


Granted, for failure to state grievance 


CERTIFICATION TO JUDICIAL OFFICER 


Granting motion for direct review by Judicial Officer, 
eliminating hearing examiner’s report 


CLASSIFICATION 
Cream and half and half 1552, 1568, 1584 
Lactose used in fluid milk product 1552, 1560, 1576 
Shrinkage 1552, 1578 
Of milk shipped beyond designated area (300-mile 


Reclassification from Class II to Class I 


CLASSIFICATION AND ACCOUNTING 
No legal impediment in 966, 971 


Skim milk and butterfat unaccounted for in propor- 
tion to that for skim milk and butterfat accounted 
966, 971 


Party Dip properly classified as a fluid milk product 1115, 1119 
Petition dismissed 1115, 1126 
Skim milk used in Party Dip , 1118 


CONNECTICUT ORDER DIFFERENTIALS 


Explanation of 


DEDUCTIONS 


Disallowance of excess by Market Administrator found 
proper 
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Page 
DISMISSAL 


By stipulation of parties or consent 473, 697 
Of motion to reconsider, on consent of parties 
On motion of petitioner, without prejudice 


Of petition, legal issues resolved by court in Lewes Vv. 
Freeman, 401 F.2d 308 155, 156 


Of petition for relief 938, 952, 966, 1115, 1126, 
1231, 1251, 1319, 1352 


Petition withdrawn 


DUE PROCESS, FAIR AND JUST TREATMENT 


Contention of denial of is without merit 


EQUAL PROTECTION OF LAW 


Failure to prove denial of 


EVIDENCE 
Documentary, absence of 
Evidence de novo not allowed 1231, 1239 


Record evidence issue may be litigated in a subsequent 
proceeding 1231, 1246, 1251 


FLUID MILK PRODUCT 
Meaning of 1552, 1576 


HANDLER 
Dismissal of petition for relief 


Not entitled to producer-handler status 


JURISDICTION 
Sa Bik ES GTI isis snisitiaeccnlicis chtntiitsniintiiaiaaniieite 614 


LEASING ARRANGEMENTS 


Producer-handler status not established 
MILK HAULS 


Authorized deductions on 1319, 1331 
Unauthorized deductions on 1319, 1332 
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Page 
MINIMUM PRICE PROVISIONS OF ORDER 136 


A guaranteed right of producers which they may not 
1319, 1335 


MONETARY OBLIGATIONS TO MARKET ADMINISTRATOR 
By handler under Order No. 136 952, 956 


OWN-FARM MILK 

Authority to regulate 
OWNERSHIP OF HERD 

Failure to establish 
OPERATION OF SECTION 1002.42 


Effect of as between handlers regulated under Order 
No. 2, as amended 966, 971 


Not unreasonably discriminatory 966, 971 


PAYMENT OBLIGATION 
Legal responsibility for 952, 956 
Under Order No. 136 952, 956 
POOLING PROVISIONS 


The contested provisions of Order No. 2 will remain 
effective until modified or suspended 1231, 1288, 1242, 1243 


PRICING 


Allegations of disparity of as between Orders No. 2 
1235, 1236, 1240 


Difference in handling methods 1246, 1249 


Disparity complained of not a result of pricing provi- 
sions of Order No. 2 1236, 1242 


PROVISO OF §1002.28 


Where a provision regulates a handler under the order 
with which he has the greatest connection, there is 
no invalidity of that provision 1242, 1243 


PURCHASES UNDER ORDER 15 (CONN.) 


Reclassification of such milk when disposed of as a 
ated ean pW - ssisiciscesncsiiciecsblicsccecinstiissbesiss irisetnise 1552, 1560 
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RECEIPTS OF MILK 

Excess of 

In retail store operated by handler 
SCOPE OF PROCEEDING 


Questions of policy, desirability or effectiveness of 
Order 61 and its terms not encompassed in this 
proceeding 


SECRETARY’S ACTION OF MARCH 1, 1966 
Proper and in accordance with law 
SHRINKAGE 
Classification and assignment of 
STATUTE OF LIMITATIONS 


Where petitioner was adequately notified of his obliga- 
tions, he may not rely on the provisions of § 1136.87 
of the Order for relief therefrom 


UNDERPAYMENTS 


For milk received by handler from herd not owned 


Measure of, determined by difference between monies 
actually paid herd owner and the uniform blend 
prices 


UNIFORM BLEND PRICES 


As measuring factor in determining amount of under- 
payment 952, 956 


WITHDRAWAL OF PETITION 
By stipulation or consent 2, 472, 697 


COMMODITY EXCHANGE ACT 
CONSENT ORDER—Cease and desist 
Noncompetitive trading 
CORPORATIONS 


Sanctions made applicable (except as to hedging trans- 
actions) to corporations of which respondent is a 
part owner 
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CREDIBILITY OF WITNESSES 
Findings of hearing examiner 
CUSTOMER’S ACCOUNT 


Orders placed in without prior knowledge or consent 
of customer, resulting in net loss to customer 


CUSTOMER’S FUNDS 
Conversion and commingling of 
Undersegregation of 
Misuse of 

DELEGATION OF AUTHORITY 


To Judicial Officer as final deciding officer in lieu of 
Secretary (36 F.R. 3210) 


DENIAL OF TRADING PRIVILEGES 
To floor broker 
To futures commission merchant 992, 997, 1181, 1853, 1596 


Failure to meet minimum financial requirements 997, 1131, 
1133, 1134, 1596 


False financial reports 992, 997 
Stipulation of parties 992, 997 
Undersegregation of funds 992, 1137 


Failure to make required report 
DISMISSAL 

Of proceeding of person serving prison term 
FALSE STATEMENTS 

In reports or application 
FINALITY OF DECISION 


Delegation to Judicial Officer as final deciding officer 
in lieu of Secretary 


FINANCIAL REQUIREMENTS 
Violation of 

FLOOR BROKER 
Stipulation of 


Suspension of 
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FUTURES COMMISSION MERCHANT 
Accounts and records 
Cease and desist order against 1137, 1353 
Denial of trading privileges to 992, 997, 1353 
Placing orders in customer’s account without prior 
knowledge or consent of customer 
Suspension of 
MINIMUM FINANCIAL REQUIREMENTS 
Failure to meet 
NONCOMPETITIVE TRADING 
Consent order, cease and desist 
ORDER 
On remand 
PETITION FOR RECONSIDERATION 
Denial of 
PURCHASES AND SALES 
Not open and competitive 
RECONSIDERATION 
Denial of petition for 
Finality of decision 


RECORDS AND REPORTS 
Incorrect and incomplete 


REPORTING REQUIREMENTS 
Violation of 


SANCTIONS 


Denial of trading privileges .... 158, 377, 474, 992, 997, 1181, 1353 
SPECULATIVE TRADES 


Excess of by floor broker 


STAY ORDER 
Pending outcome of court appeal 
Vacation of 
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Page 
SUSPENSION 
OE Ee DERE ecicintninntnannens 1258, 1256, 1592 
Of futures commission Merchant .........serseseseresrreseeees 1131, 1596 
TRADING PRIVILEGES 
WB achive Bake FOr GMA CL .iisiscisccssscvsiccessnssccesessverniconeesievecsons 843, 851 
GRAIN STANDARDS ACT 
CERTIFICATE OF INSPECTION 
RE TE ictiionncimnnannuniiocmmnnancnmmnmnicnncd 1002, 1003 
DUTIES AND RESPONSIBILITIES 
Ok Masia GOORIN scisssessncsictacnicertasmrerssancsetorseetinerqreeseepsoines 1002, 1016 
Not relieved of by reliance On Others .......ssserseesersesssseesseees 1002, 1006 
FEDERAL APPEAL INSPECTION 
By owner of goods to be shipped ..........sccsssssssessssesssseseessssees 1002, 1007 
Revealing certificate issued to be false and incorrect ........ 1002, 1008 
GROSS NEGLIGENCE 
In performance of duties and responsibilities ...............000 1002, 1007 
a IID scicssnarssisaisccstensccnssenennianinbinaniauiishianvinnieivian 1002, 1016 
SPUN OE BRINN. aiinensscisapncsnsunnisincisscesenisnsantnestiiesensiantocies 1002, 1017 
INSPECTION PERFORMANCE 
Failure to conduct required examination of holds ............ 1042, 1015 
EOE SG 1 cvcrisssrisssrerscdbidviedidlcntinnis 1002, 1007, 1015, 1016 
LICENSED INSPECTOR 
Reliance on samplers to conduct required examination 
does not relieve inspector of his duties and respon- 
ND nit ensstsentacaisitassileciavscinseiisasibcndieibsnvciiapeaseidsssaivacaiie’ 1002, 1006 
REVOCATION OF LICENSE 
Gross negligence in performance of duties and respon- 
SNMTRIUE . sskts ksicseusssguiakias puicnsdsashicabasisiicitiniaabedcsaeavualibapeccniiis 1002, 1017 


IE CRI siiscciccintndcsniincbbn encima 1002, 1017 
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Page 
SUSPENSION 
iii sins actinides isin imtioaianieiiead 1141, 1143 
Violation of §§5 and 11 of the Act and §§ 2.101(a) 
and 2.50 of the regulations ...........ssccessereerreseeseeeees 1141, 1142 
Records and holding period requirements. ..........s.cseeseeereeees 202, 512 
PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCOUNTING 
i Failure to transmit true and correct accounts to con- 
SEIN ccecarcsrsnscivirsnnsesenesensernitinteiisninciitibaniancaininntie 1620 
On the basis of false and incorrect Weights ...........ssssecsseereees 1367 
ACCOUNTS AND RECORDS 
False and incorrect billings, invoices and scale tickets 
) GE Bh TIERS OF caicciccisnteassnasinticersnenrerncstnniretaaniennlantdtiis 1614 
Failure to keep properly ............ 885, 1037, 1370, 1603, 1614, 1620 
Causing false and incorrect invoices, billings, scale 
tickets or other documents to be made a part of 
the accounts and records of a person subject to 
CI ABD: ecitsctsrarsininsnieiniariasiiiadainmmibalddctbdaadiaal 1383 
PORTO CORON OE DID biiisictiiisisnececceticsnccrcieicacseteiiassineclablainiai 1257 
ROTATE SOO » sai citsicrticctceicenicccsricadeteeen nin 1257 
AGENT 
SI OE. cencciitinissicinssiniuniinateiniiaiininiinleiitlinnincteanniiiaiiadde 1268, 1271 
BROORISTION. Ob THE CREODEIIIOD  ceeicccececcccseccensinveeniaseisscncssncieabiodanies 1280 
COE ATG: WRRIITI sisiisscnssarnseiisascxeosiasieeiiniinniiinnndientabipabinbiiaa 105, 405 
Of undisclosed principal, liability ..............08 217, 221, 224, 228, 


713, 714, 1268 
AGENCY 


Agency cannot be established solely by declarations of 
SG IE GOO ivnisiicniiiciccrninncteitaaaiies 1280, 1285 


BOND COVERAGE 


Failure to increase as required 
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BONDING REQUIREMENTS 


Cease and desist from engaging in business under the 
Act without meeting 


Cease and desist from violating 
Suspension 
BROKERAGE 
Payment of by packer, absent services 
BURDEN OF PROOF 
Failure to sustain 
CHECKS OR DRAFTS 


Insufficient funds 56, 248, 530, 543, 729, 854, 872, 
1152, 1156, 1158, 1276, 1370, 1606, 1619 


COMMERCIAL BRIBERY 


By packer, to induce sales of meat products 


CORPORATION 


Not liable for debts of salaried employee 

Not indebted as an alleged successor 
CORPORATE OFFICER 

Control of corporation 


Sanction against 


CONSENT ORDER—Cease and desist 
Failing to remit shippers proceeds promptly 
False weights 
Financial requirements 
Financing dealers 


Improper maintenance of shippers proceeds account 7, 18, 38, 
43, 47, 101 


Insolvency 19, 27, 101 
Insufficient funds checks 11, 17, 10, 7 
18, 48, 101 
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CONSENT ORDER—Cease and desist—Cont. 


Page 
Bonding requirements 


Conflict of interest 25, 33, 47, 214 
Employing dealers or other market agencies 
Failure to pay 


Failure to pay when due 212, 235, 237, 242, 623, 627, 
631, 724, 729, 734, 737 


Insufficient funds checks or drafts 208, 212, 235, 237, 
242, 623, 631 


Market agency 253, 629, 638, 641 
Misuse of shippers proceeds 389 
Packer 212 


Purchasing livestock from consignments 253 


Records 101, 208, 214, 235, 239, 242, 623, 631 


Sale of consigned livestock to employees, etc. ........ssssceeseeees 214, 629 


Untrue or incomplete accounts of sale, ete. .........ccccccseeeeeeeee 214, 253 


Failure to maintain shippers proceeds account properly 
710, 737, 765 


Failure to deposit shippers proceeds promptly .... 704, 710, 737 
Failure to honor drafts 737 


Failure to maintain adequate records 724 
False and incorrect weighing of livestock 788 
Insufficient funds checks 702, 704, 729 
Misuse of shippers proceeds 726, 737, 765 
Deficiency in funds available to pay shippers’ proceeds 

Failure to maintain shippers’ proceeds accounts prop- 

Improper handling of accounts of sale and of scale 

tickets 
Improper record keeping 


Dealer, operating without surety bond 
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Page 
Packer 395, 1018, 1040 


Failing to pay when due 1018, 1040, 1156, 1158, 1266, 1278 
Issuing insufficient funds checks or drafts .... 1018, 1040, 1156, 1158 


Issuing drafts in payment for livestock and failing to 
accept and pay such drafts when presented for 
1018, 1020 


False and incorrect weights and or grade designations 


CONSENT ORDER—Suspension 
Accounts and records 
Bonding requirement 95, 1144 
Dealer 1031, 1035, 1043 
Failure to meet financial requirements 
Failure to pay when due 17, 235, 242, 423, 425, 537, 852, 1031 
False and incorrect weights 30, 1043, 1261 
False representations 
Insolvency 
Improper operation of scales 
Market agency 


Payment to consignors on the basis of other than actual 
sale price 


Record keeping and payment requirements 


Shippers’ proceeds deficit 


CONSIGNED LIVESTOCK 


Permitting improper purchase of 


CONTRACT 


Specified number, kind and quality, and time of delivery 


Livestock 
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Page 
CUSTODIAL ACCOUNT 


Deficiency of funds in 1257, 1603, 1610, 1620 
Failure to maintain properly 1257, 1610, 1620 
Improper use of 
DAMAGES 
Failure to deliver as contracted 
Failure to deliver 
Failure to establish 
Interest on monies wrongfully used 
Negligence of stockyard 
DEALER 
Suspension of 
Bonding requirement 


Failure to meet financial requirements 


Insufficient funds checks or drafts 


DISMISSAL 


Inability to effect service 


Of allegations against corporate officer 


Of false weighing charges 
Of complaint 

EVIDENCE 
Insufficiency of 


FAILURE TO DELIVER 
As contracted 
Resulting in damages 1021, 1023 


FALSE AND INCORRECT WEIGHTS 


Accounting to and paying sellers on the basis of 1043, 1045, 
1261, 1264 


Back-balancing of scales 


Issuing scale tickets based on 707, 710, 787, 
788, 1043, 1045, 1261 


Weighing livestock at less than their true and correct 
788, 1043, 1045, 1261, 1264 





CUMULATIVE SUBJECT INDEX 
Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


FINANCIAL REQUIREMENTS 
Accounts and records 
Deficiency in shippers’ proceeds 885, 890 
Failure to meet 1152, 1370, 1373 
Insufficient funds checks or drafts 872, 885 
FORUM—See JURISDICTION 
GIFTS 


Payment of money to induce sales of meat products 


GRADE DESIGNATIONS 
False and incorrect 


Payments based on false and incorrect grade designa- 


IMPROPER ARRANGEMENTS 


Market agency financing dealers 


IMPROPER PRACTICES 


Improper use of custodial account for shippers’ pro- 


Operating as dealer without proper bonding 


Paying for meals of buyers attending livestock sales 


INDUCEMENT 


Payment of money, by packer, to induce sales 


INSOLVENCY 


Suspension of registration (15 days and thereafter 
while insolvent) 


Suspension of registration (30 days and thereafter 
while insolvent) 


Suspension of registration for 30 days and while in- 
solvent 


Suspension of registration while insolvent 


Suspension of registration of 30 days and thereafter 
while insolvent 
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JURISDICTION - 


Bankruptcy 


In commerce 


Purchase at posted stockyard 


State court action not a bar to Secretary’s jurisdiction 
221, 224, 228 


MARKET AGENCY 
Bonding requirements 
Conflict of interest 


Deposits of shippers proceeds to include amounts over 
due from customers 


Dismissal of false weighing charges 
Employment of dealers, other market agencies, etc. ..........0000 
Failure to charge trucking expense in full 
False weighing charges dismissed 
False weighing, suspension of registration (30 days) 
Misuse of shippers proceeds 
Payment of expenses of buyers attending sale 
Records, full description 


Sale of consigned livestock to employees, Cte. .......sssecssesssersees 63, 81 


Deficit in account 
) 


Failure to pay 

Failure to remit shippers proceeds 
Failure to meet financial requirements 
Failure to pay net proceeds to consignors 
Insufficient funds checks or drafts 
Insolvency 


Insufficient funds checks 
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MARKET AGENCY—Cont. 


Misuse of shippers proceeds 
Records 


Suspension of registration for 30 days and until deficit 
eliminated 


Suspension of registration for 30 days and while 
insolvent 


Suspension of registration (30 days) for false weighing 

Untrue or incomplete accounts of sale 

Untrue or incomplete scale tickets 

Financial requirements 707, 708, 724, 765, 778 
Misuse of shippers’ proceeds 726, 787, 742, 765 
Record keeping requirements 707, 737, 742, 773 


Untrue or incomplete accounts/sales 704, 737, 742, 743 


Untrue or incomplete scale tickets 707, 710, 
Issuing scale tickets based on such weights 

Paying sellers of livestock based on false weights 

Improper operation of livestock scales 

Operating without surety bond 

Suspension of 854, 1146, 1381 


Weighing livestock at less than their true and correct 


MARKET AGENCY AND DEALER 
Engaging in improper practices 


Failure to transmit true and correct accovnts to con- 
signors 


Improper use of custodial account for shippers’ pro- 


Issuing false and incomplete scale tickets 


Operating as dealer without proper bonding 
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NET PROCEEDS 
Failure to pay to consignors 


Misuse of 


OFFICER OF CORPORATION 


Sanction against 


PACKER 


Cease and desist from failing to pay when due for live- 


Cease and desist from failing to pay when due for meat 
or meat food products 


Commercial bribery in sales of meat products 
Failure to pay when due 
Failure to honor drafts 
Failure to pay when due 734, 747, 776 
In commerce 
Insufficient funds checks 580, 5438, 737, 747, 1156 
Issuing accounts to sellers or invoices to buyers on the 
weights other than accurate 


Jurisdiction 


Making payments to sellers on the basis of grades or 
weights other than accurate 


Meat products 
Meat purchases, jurisdiction 


Payment of brokerage in sale of meat products absent 
services 


Payment of money to induce sales of meat products 
Purchases at posted stockyard 


Purchasing while curren‘ liabilities exceed current 


Weighing livestock, carcasses or parts thereof at other 
than their accurate weights 
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PAYMENTS 


Acceptance of from market agencies on the basis of 
marked-up weights and prices, plus agreed upon 
buying commission 


PURCHASE INVOICES AND BILLINGS 
False and incorrect 
Marked-up prices shown as purchase prices 
PURCHASE PRICE 


Failure to pay when due 59, 392, 530, 543, 702, 724, 729, 734, 
737, 872, 1152, 1158, 1266, 1276, 1278, 1370, 1606, 1608, 1619 


Failure to transmit or deliver the full amount of 

Mark-up of 
RATES AND CHARGES 

Continuation of 540, 761, 884 

Modification of 

Publication not necessary 540, 761, 874 
RECORDS 

Full description 56, 59, 63, 248 
RECONSIDERATION 

Amendment of prior order 716, 731 

Order upon 105, 405, 713 
REFUSAL 


To accept delivery of and to pay for meat and meat 
food products tendered under terms of purchase 
agreement 


SUSPENSION 
Accounts and records requirements 
Bonding requirements 722, 1144 
Of dealer 1031, 1035, 1043, 1261, 1370 


Accounts and records 


False and incorrect weights 


Financial requirements 1037, 1152 
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SUSPENSION—Cont. 
Page 
Improper operation of scales 1048, 1045 
Insufficient funds checks or drafts 
Operating without required surety bond 


Operating as market agency without required 


Of market agency 
Failure to meet financial requirements 
Failure to pay net proceeds to consignors 
Insufficient funds checks or drafts 
Unfair and deceptive practices 
UNFAIR AND DECEPTIVE PRACTICES 
Back-balancing scales 857, 867 
Incorrect scale tickets 857, 869, 870 


Weighing livestock at less than their true and correct 
857, 869 


SANCTION 


Against corporate officer 
SCALES 
Back-balancing of 857, 867 


Failure to operate in accordance with regulations 
under the Act 1043, 1045, 1261, 13867, 1600 


SCALE TICKETS 

False and incomplete 
SHIPPERS’ PROCEEDS 

Deficiency of funds to pay 
SHRINK FACTOR 

Not an element in weight differences 
STATE COURT ACTION—See JURISDICTION 
STOCKYARD SERVICES 

Negligence 








CUMULATIVE SUBJECT INDEX 31 A.D. 
Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


Page 
SUPPLEMENTAL ORDER 
Holding suspension in abeyance for 2 years .......cssccscessseseesseees 232 
SURETY BOND 
ORS Ob III isi ets shtdi ecient saitcintincrnrcooivcn 1381 
UNREGISTERED PURCHASING AGENT 
Issuing false and incorrect purchase invoices and 
PEERED. sncxsaceisidsanenssonsensesanacsnociatinessniseuavcasstninenicntsestnsestieeiesenensenese 1383 
Changing original purchase weights on scale tickets ................ 1383 
WEIGHTS 
Dismissal of false weighing Charges ..........ccccccsscssssscssssssersseees 81 
RR DE DOU ROGE ssiccctenicarimensdiitneniaaeiharnanniinsancrnsiicrerienmnienen 1367 
WEIGHTS AND GRADES 
I NE TRING iiitstsecsciccnssscisasssaeramncetinniatiiccebiciecicneentddibneinse: 1600 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE 
BR CITRINE covsensccvevenccnsvesceccsessesconecensoresocesnsonsesconsstoneoseseesoesssbseesceste 899 
er I CD CIOIN i nssciisicsssinicinesensencerastitsencvsnsneceninnnseactensess 902 
BE TORII. cvincicsiccsnssnanossceseovesieneseyealtaianssnninnstunessuelibdtinbtnnnsvetonnsaniseciasasse 911 
Br IE IED xesrieesesemnsenrissiauiiossenntivernesesnnceinices 1986, 1463 
OE OR | sitisshstincticinrerriiieestieiniianiamnntie 1646 
ACCORD AND SATISFACTION 
I ID ITO iscnsticsateisccsiniesnsisascastiaeianaasaivncinstiainstendiiiaces 1288, 1292 
ACCOUNTING 
IE GUIDE « easineeiinentenciantisesiesietininiaatahenieinseeintitinninciacscionnsen 1196, 1198 
CRUE RINE DURID . hicielidiidccstisinbintitentnteinemniatiens 1196 
ROE GE os cncavcvesrnsninscsionnensennnaeneresiaecbesbiteniintbibaeblahbuienieaBiaciictch 1438 


Twenty-five cartons tomatoes unaccounted fOr .......cccssesssserseeees 1634 
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Page 
ADJUSTMENTS OR ALLOWANCES 
Oa OE» isis sicicesasiiniscincntiisintibinccnasnciscwrignnclgacnnsibibiilacaisiaiiblattlia 133, 797 
ORE CH CUI issn aiiiisienditiittininechintisisnniniainndinhivinninnn 268 
Buyer failed to disclose that inspection covered only 
SUT. ROMERO OE TOT, csccctcrssescctcneninsserssescactinenihiaiialigatiiiotensin 676 
New price agreement after arrival ..........sccssscssccsssssscossssressssess 1058 
VRE GEE seititiientitcrnsitlenndchaniiinitnitannniinilbancinndiialiiiians 1058 
ADVANCED FUNDS 
TORINO 0: BORNE, sseicsicniierniniummmiuntiinmnmntiiinmunnnne 1438 
TRON: OR snicsstintasainnsicisciancnsnaianniaannriarrtdantaveticalseceicilscltadaeiattbaanesions 335 
AGENCY 
ES | Gb: I: suniesiiniiteisshcdninniniasiniemeadaiaiiiaianintiimnmaimaeds 1395 
IIR: 00 ION. seccesctihinveistcccenintninninniovnntnniiitiein 1415, 1453 
AGREEMENT 
I Oe 2 Dk DUE OF citiniinrmicinuninmunmmuninnn 1050 
Rae: GE CEE: icicineisiatsisstiinenenvemgncniamiaaiaiain 1050 
AVERAGE GROSS WEIGHT 
Failure to meet contract requirements at time of ship- 
SN, II: csisiescscetalinssnissiiniaitastiiiiesiaesienaetecaetaiaaaditiitatataaitaaae 911 
Soactied Wea. pew COG: sisisiscnsiinnsiiiticiassieniciaiiniinn 911 
BILLING 
PT is WI hiisikciciccnciccniniornnnsninicindniaeaibiien 319 
BRAND 
Detbtitiens ol WRENN, . oscsssscccsensinciccciitntitincsreoninnniniinn 1434 
BREACH OF CONTRACT 
UTIRIIOR | cvcisststicccrtrens 855, 566, 895, 922, 1300, 1302, 1431, 1434 
Failure to establish ..........cssseeseesseees 338, 449, 580, 916, 1412, 1463 
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Page 
BROKER 
ie SER OEARIOE, TOE NINE a vccriisnsidnccseseessnssensesccessvsntenestersiseacevense 1172 
Authority terminates upon negotiation of purchase 
I IID scvsnssxaicssaupnasincipsaxsenssesouacenagensoniachseesseanesenesunsccnbeassnieunnenies 271 
SIE sivevitscssaianennnesscsnsensiesthbiabiinaniiieaseiiatieeecilsiininbialiitieiisaxeviie 1218 
I OE «sciicascviscs cictainenit aii caihnnitsiclidaas nai eiulaiasaaanipaiiniaseiene 1050 
Charge against of failure to act in best interest 
MEMEO os ccecescsscsasssccnsenecesecéscooccsnncsesoosnecasesesseccsccosonnesseesecosese 1098 
Failure to remit proceeds on receipt of payment from 
DION: scsicaissceaciisaaeintliniciiiasn ah ibiaiitibianiaiiapbanaibiieaialgaliciaiiaitinadNbiaiiies 1093 
Be BI. cs cssrcincnsensossnasinsieianesiiaaninstiiniacmeineiiinsianciion 1453 
Evidence of record sustaining broker’s defense ................ 1218, 1214 
No contractual duty beyond bringing shipper and con- 
signee together to form binding contract .................. 1050, 1054 
Not liable for subsequent mishandling by consignee of 
EE itnitnincninniiinininnniimnnnnanins 1050, 1055 
Ie SN OE iiiscreinscintiensrniecieniiniinienenaniiiniincmnniniinamnsie 1215 
Withholding of facts charge against unsustained .................0 1098 
BROKERAGE 
Due respondent from complainant ..........ccccsscccsccessssersesssseseeceeees 1098 
BIIIIINE BD a csincscnserscicessnesesncesennnsnnsscncivenepocsionsnbiscusneeonsnnssssseiesessores 895 
NN CIDE  ssisssnsccntinsnsninecctninceiniinaioninciniamenciieneel icecaisienenns 1217 
ey DN EE DINO. OE siti sicincscitintienccinsiscvinensnincusisitiaglintinben 895 
AE TIO is scisiseiseshsissiiiicnicsanenvnsinionitiaiaiananiianeneniatiaaiiians 1098 
NN DUGG si sitiisiicsiniancininivicianvninnrinciansenasisinsicrenercsersieee 1215 


Where respondent failed to repudiate the protection 
statement, this constituted agreement to pay ............. 1215, 1217 


BROKERAGE TERMS 
Right to cancel contracts of sale for nonpayment ...............000 1303 
Right to pay only out of actual receipts .........cccccccccsssssssseecssses 1303 
BURDEN OF PROOF 


Failure to sustain... 822, 828, 902, 916, 1078, 1098, 1288, 
1296, 1406, 1412, 1415, 1420, 1427, 1468, 1641, 1646, 1652 


DOG scticiciiieiitebiaiaiielnicieinilta dita » 922, 1806, 1629 
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Page 
CAUSE OF ACTION 
TOO OE DIIIRD. iscscicsicnitannisinintoccnnnamminenaentimiee 128 
CHARGES FOR BROKERAGE AND FREIGHT 
Where claim for these charges is not properly before 
the Secretary, no finding is made with respect 
ETO  scaciierterscisitescastiannitnsiiindniencinncnentaiatinitien 1172 
CHECKS OR DRAFTS 
DONORS DUI siccsccapeseiersisiestipeninrntniniciseniannanadnma 1306 
COMMISSION MERCHANT 
OOD GE CINE scitenceisccrinccctinnssnsisscriiicianicnnaintieeionntomeane 1420 
CONFIRMATIONS OF SALE 
Evidenced by binding contract and entitling to broker- 
DBO nesecsacnstciissminemnennicinnntinamesinititinabiabnhinitaboateaeie 918 
Issuance of by broker without a valid and binding 
COBGNE saianscrcccvatnssaeanitanninnenvrssecerennnvinnendesitnasenenintesiiiaiesinianaatnate 1453 
TORE CRE CID. hiitisiirninionionominnianmamun 918 
CONSENT ORDER 
Failure to pay, revocation of license ..........sssssssssssessssesesees 287, 441 
Failure to pay, publication Of facts ...........cccsccccsscccssssecsssecessesees 261 
CONSIGNMENT 
PETE OE scccsecsessssicntessaceseinverescicsececeasccsedenensssnendescsnescrnsensannncesssiesenees 1061 
PHORGCS WOE AECOUTEC TOR cccccrceescrserscccoscrsersecescsctseressernesnibnenstoceesen 1061 
COMB REE ccccccessccccscescceconsesorsosenssnecscscscoesosssseconsioesenassebocasensasosieesesbintss 1061 
Expenses over proceeds realized from Sale ........scssesseesseerserees 1061 
DR BU I iaicaicenscracscaestnsicctrensctcteicinieeeuecqtnteemetionin 279, 802 
Freight charges to be borne by Shipper ........cscccccccssssssssssssesesees 271 
Negligence in storage and handling .........c.scscssssssesssssscsessesseees 263 
CONTRACT 
ID, | ccvatevicstnnsictinsinsincaeninnminniiinnntiniiininimnademiba 1098 
Breach Of «ss 355, 566, 895, 922, 1300, 1302, 1431, 1434, 1629 
Breach allegation unsustained ........ 838, 580, 916, 1412, 14138, 1646 
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CONTRACT—Cont. 
Consignment 
Delivery “first part of week as truck available” 
Evidence of 
Existence of 
Failure to establish, no meeting of minds 
Failure to meet grade requirements 


Harvesting of potatoes 


Impossibility of performance, crop failure 


Modification of, not established 
Obligations under 

Potatoes for chipping 
Repudiation of 

Requiring specified weight 


Service charge for bins not customary in delivered 


Suitability for freezing 


CONTRACT OF SALE 


Cancellation of justified 


CONTRACT PRICE 


Determination of 


CONTRACT TERM 
Guarantee consigned 
Decay percentage 


Delivered sale 


CONTRACTURAL OBLIGATION 


Failure to fulfill 
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COUNTERCLAIM 
Breach of warranty resulting in damages 
Denial of claims to anticipated profits and salary 


Dismissal of 1061, 1086, 1093, 1288, 1300, 1634, 1646 


Liability for underpayments in accounts of sale 


Offset granted against total amount owed 
Reparation awarded 

Unsupported claim 

Untimely setoff claim 


Where valid contract existed, claimant entitled to 
brokerage 


CROP FAILURE 


Impossibility of performance of contract 


CROP HARVESTING 


CUSTOM 


Failure to establish as to protection re Mexican toma- 


DAMAGES 
Assessed on the basis of gross proceeds realized 
Awarded for nondelivery 
Based on contract and condition of goods on arrival 


279, 290 


1187, 1190 
1187, 1190 
922, 925 
Deterioration 


Difference between contract price and market price 
at time of tender 
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DAMAGES—Cont. 


Difference between original purchase price and re- 
placement price 


Failure to establish 


Incidental damages awarded 

Market news reports 

Measure of 

Negligence in storing and handling 

Not awarded, failure to submit sustaining evidence 


Not awarded where complainant was not damaged by 
respondent’s rejection without reasonable cause 


Produce not in suitable shipping condition at time of 


Resale value 
Resulting from rejection 
Unproven 


Where produce was justifiably rejected, damages for 
loss in resale may not be awarded 


DAMAGE IN TRANSIT 
Due to improper stowage 
Cantaloupes 

DEDUCTIONS 


Unauthorized selling fees and drying charges 


DELIVERED SALE 


Liability for freight charges 
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DISMISSAL 


Accord and satisfaction 


Broker not liable 

Crop failure, impossibility of performance 

Improper party 

Interstate commerce not established 

Market price determined as contract price 

No damage to complainant on resale 

No support of claim for dumping costs 

Of complaint 1050, 1098, 1200, 1296, 1303, 1415 


vellmWNSe ili PaeEelOOOlUWLerell ClUrrlelllUMT SSE Tee 


Of complaint against broker 1172, 1213 
Of counterclaim 1061, 1086, 1093, 1288, 1300 


Price adjustment established 


Rescission, antecedent breach not established 


Reasonable value received 
Respondent not liable 
Untimely counterclaim for setoff 
DIVERSION 
Constituting acceptance 
DUMPING 
Absent certificate 
Claim of no commercial value unsubstantiated 
Liability for amount claimed 


Liability for market value, potatoes 


ESTOPPEL 
Where a principal by any act or conduct knowingly 
causes or permits another to appear as his agent, 
either generally or for a particular purpose, he 
will be estopped to deny such agency 
EVIDENCE 
Confirmations of sale 


Creditable, not supporting allegations 
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Page 
EVIDENCE—Cont. 
De atte- 66 socnsiencnwnnevenmiennnniiativniontnnsienhibbnenetiiinn 1641 
Memorandum Of Bale socrcrcccrcrsscsvsrsorsverccecescsscsscosevesocstensecscssessonteoteces 183 
Negotiation of transaction as broker ..........ssesssessersersesees 1093, 1095 
EXPENSES 
Freight charges in consignment to be borne by shipper............ 271 
I SOON RE CEI GING sisericisrrccinevrresisessarsvcncincicarncrniinn 296 
EXPRESS GUARANTY 
EES RRR iiricciniiiininmmnnmmmnmmmnamnsnae 1406 
FAILURE TO PAY 
SNS OUI Sesccsiindectsciarcteenccttecrcbcncanimicticitonncens 284, 304 
DE Secicrerccscasscapcacensitccsancsstbcansstaccuetecieeriun clan aaieclaa Nahant eee 1300 
PI WE TG: iin cincciecs sats sacdicbetiinciesiiavisnsieins 120, 284, 3538, 457 
Purchase price sscsssssssesssssesnsesneen 120, 284, 304, 457, 558, 1410 
Revocation of license fOr .......scccerssccssrseees 804, 558, 926, 1176, 1410 
FREEZING INJURY—See F.O.B. 
F.0.B. TRANSACTION 
Agreement for handling on consignment established .............. 561 
Breach of god delivery standards .........sssscssssssssesssssssesssesses 279, 290 
BOR OE TIE THD cc crsissccinnvisvenesesesaccsaceccesstinsesesaccecssensssece 436 
Damage in transit due to improper StOWAZE ........ccccscesereeeeeeee 1423 
BE i ciernrcininnniemnninnaniea nance 299 
I TT 1 THE oss vsicnseseveictnmnsitaphsetanpapiagsenivnnnivinseniitn 279, 290 
I A TOG NG. icisecsassssacttensarsvissnss<ensesnesswnixersitioncs 561 
Protection agreement not established ..............cccsssscssssserssseeeeesees 561 
Rescission, antecedent breach not established .............ccccsessseeee 571 


eit Resin Te cisscinianiercsancneinsiessionaanmnuecuneansniseinnsuniasenpeite 575 
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Page 
I CINE CID aiecitincisiinsiseeccactavscrireisisiatapicncitlaendinadiaaumaiiia 1187, 1200 
Suitable shipping condition ...............:cccsessesssesesseees: 1187, 1200, 1646 
Suitable shipping condition warranty not applicable 
I hasintiecdntiictetierctndececreanicceceernammmianinnaaiiin 1070 
GOOD DELIVERY STANDARDS 
Failure to meet unproved, lettuce ...... anieitiin iinjevsnsiitititinhonialcicceiiaiain 1183 
Meeting, for lettuce sold not aS Zrade ........cccsscssssssersssrssssssessees 899 
GRADE 
Milapaprebemtiation: G8, POMOND: ....cscsssieicssinsiceinscsecssisiceniatasteusensaseasen 825 
Maeeiias Cte TARE BD WORD, sicscccsassicneressnistvicsisscacscssrcinniincscssanniniais 825 
Suspension of license for misrepresentation Of ..........ccscsssseseee 825 
GROSS PROCEEDS 
A determinant in computing damages .........cccccsccsssscsseesseeeeseeees 1646 
Accepted as value of goods delivered ..........csccscssscesesssesseseeesees 1646 
GUARANTEE CONSIGNED 
NS OD kccniictiniinsts niinaaiaininnmmnmaiamanmaa 1427, 1430 
The consignee who agrees to a contract containing this 
term understands that if the goods meet contract 
specifications he is obligated to pay the consignor 
net proceeds at least equaling the guaranteed price 
tere. Son: Tb - SOE) BI encsicantinicnnncmmiuis 1427, 1430 
GUARANTEE PROVISION 
Applicability Of  ....c.c.cccccrcccscscssscscssecsesssseeressececssscscscsescscscocseceses 1427, 1430 
GUARANTY OF PAYMENT 


Wad a  aikiiiidd, Bid tin tia RiiriiecRtiitidelinnrnninnne 140 


HARVESTING—See CROP HARVESTING 
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INSPECTION 
Failure to disclose that inspection covered only a small 
IN GIL TIED. iccinsnssensshivvnsvanensininiwiagernnancsseasaininanaomerennvennnin 676 
EE SE eiccenisiinninsrinsiomennimamnammnnaenaNenie 1058 
SII UIE - :siicscenessidsinsini anesinisiipaaieiaencanineaaeianaeehuaieeaniiaaneneeeiviauns 1406 
BRUTRRTTE THADTODEE BUD WGRS ciecesccesecvecsevecessccecesssescoserscesessosecesseeete 1423 
Revealing good delivery standards met .......sccccccscscsssesssseesseses 899 
Revealing average gross weight below contract require- 
BTIEN secesncocssissscccssccessvsviveevaccescoesencteccesouseontsotdebuesbioneneessiasioorecsoeee 911 
OD DOGO ceeccercensineisinsihenistieetedicsntsnccibnubtibinnnetaetateaneybisioiaisdinenennees 802 
INTERIM ORDER 
Deferring counterclaim pending issuance of further 
SITET. .duissesnsaanebeitinincdunsineendaaaconainaninisneegpiiadiabadsiounaaetiineniede 1200, 1212 
Pending second tender of PAYMENE ....cccccccrorcrcsccosccsscrcesereossoesecee 575 
INTEREST 
I TE RIO: ‘siicinivns csessanscieinnsianetniiainnapennvrineneninniannicanesenes 794 
INTERPRETATION OF EXPRESSIONS 
eS NN I eee BE ID .. cecenicssnnensenccnciscissnsesscesimacenvcinte 279 
INVOICE—See BILLING 
JOINT VENTURE 
Ree. Bs BA EOE mrctcctecniieccicsneninnicnicmens 1438 
Pallure to remit proceeds Of Bale ....ccccccccsccscsocsccccccseccvvecseccscesceses 1438 
Failure to return advanced funds for purchase ...............:ssc00ee00 1438 
ORO, CE sasccccensresnrerenarcrensitinnbtnlnipaiiniernennbiennean 1438 


JOINT VENTURE AGREEMENT—Effect of 


Where the agreement was not announced to the trade, 
or published in any manner, the agreement was 
a private joint venture and profit-sharing agree- 
ment between the two corporations, and was not 
an entity under the Act ecccsccccrceccsrercccccscscocccesses 813, 816, 818, 819 
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